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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA crmcuir 


Case No. 20,961 
CoxsommaTep Ninz, Inc., Appellant, 
v. 
Feperan Communications CoMMISsSsION, Appellee, 


Mw-Fuorma Tstevision Corporation, Intervenor. 
Prehearing Stipulation 


I. The undersigned parties, by their counsel, agree and 
stipulate that the following issue is presented by the appeal 
in this case: 

Whether the Federal Communications Commission’s 
action (a) authorizing Mid-Florida Television Corporation 
to continue operation of Channel 9 in Orlando, Florida, 
during the pendency of a new comparative hearing before 
the Commission on the facility and (b) denying the appli- 
eation for interim authority of Appellant has: 

1. unlawfully prejudiced the rights of other applicants 
for regular authorization to a fair hearing upon their 
applications ;* 

2. violated prior decision of this Court, the Communica- 
tions Act or the Commission’s Rules and otherwise 
resulted in an abuse of the Commission’s discretion ; 
and 

3. failed to consider and give proper effect to matters 
showing that Mid-Florida Television Corporation was 
not qualified or entitled to continue to operate Channel 
9 during the pendency of the new comparative hearing.” 


II. Counsel for the parties further stipulate that the 
Joint Appendix shall be filed at the same time as the Appel- 
*The Appellee, Federal Communications Commission, and the Intervenor, 
Mid-Florida Television Corporation, reserve the right to argue that Issues 


(1) and (3) above are not properly presented to this Court for decision. 
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lant’s Reply Brief, or in the event no Reply Brief is filed, 
within fifteen days after the filing of the Appellee’s Brief. 

II. In preparing the Briefs, the parties shall, when re- 
ferring to record material, indicate the page, or pages, in 
the original record where such material may be found. 
The pages of the Joint Appendix shall be consecutively 
numbered, and shall, in addition, bear appropriate record 
page numbers, so that the reference to the record material 
printed in the Joint Appendix may be found. 


Respectfully submitted, 


Pavu Dostn, 
Counsel for Mid-Florida 
Television Corporation, 
Tsomas H. Watt, 
Counsel for Consolidated Nine, 
Inc., 
Rosert D. Hant, 
Counsel for Federal Communica- 
tions Commission. 


(Filed June 12, 1967) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 


Orverep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 21,274 


Comint Corporation, Appellant, 
v. 
Fepera, Communications Commission, Appellee, 


Mip-Fiorwwa TeLevision Corporation, Intervenor. 


Prehearing Stipulation 


I. The question presented in this case is whether the 
Federal Communications Commission’s action dismissing 
the application of appellant, Comint Corporation, for in- 
terim operating authority and authorizing Intervenor, Mid- 
Florida Television Corporation, to continue operation of 
Channel 9, Orlando, Florida, pending resolution of a new 
comparative hearing before the Commission for the facility 
has: 


1. violated appellant’s rights under the Communications 
Act, prior decisions of this Court and the Commis- 
sion’s own rules; 

resulted in an improper application of different stand- 

ards to the request of Mid-Florida for continued oper- 
ating authority and appellant’s request for interim 
operating authority, to the prejudice of appellant; 


*3. failed to consider and give proper effect to such factors 
as the wider interests represented by other applicants 
and the likely duration of the interim authorization ; 

*4, unlawfully prejudiced the rights of other applicants 
for regular authorization to a fair hearing upon their 
applications. 

*The Appellee, Federal Communications Commission, and the Intervenor, 


Mid-Florida Television Corporation, reserve the right to argue that Issues 
3 and 4 above are not properly presented to this Court for decision. 
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II. Counsel for the parties further stipulate that the 
Joint Appendix shall be filed at the same time as the Appel- 
lant’s Reply Brief, or in the event no Reply Brief is filed, 
within fifteen days after the filing of the Appellee’s Brief. 


III. In preparing the Briefs, the parties shall, when 
referring to record material, indicate the page, or pages in 
the original record where such material may be found. The 
pages of the Joint Appendix shall be consecutively num- 
bered, and shall, in addition, bear appropriate record page 
numbers, so that the reference to the record material 
printed in the Joint Appendix may be found. 


Respectfully submitted, 


Joun D. Lane 
Counsel for Appellant 
Comint Corporation 


Roserr D. Hapu 
Counsel for Appellee 
Federal Commumications 
Commission 


Pavi Dosm 
Counsel for Intervenor 
Mid-Florida Television 
Corporation 


(Filed Oct. 17, 1967) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,274 
Prehearing Order 
Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 


Oo) 


(18) 


General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 


Orperep that the stipulation shall control further pro- 
ceedings in this ease unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 
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FEDERAL COMMUNICATIONS COMMISSION 
Broadeast Application—(TV) Section IV-B 
Statement of Program Service of Broadcast Applicant 

Name of applicant: Consolidated Nine, Inc. 


Notice to Att APPLICANTS 


The replies to the following questions constitute a repre- 
sentation of programming policy upon which the Commis- 
sion will rely in considering the application. It is not ex- 
pected that licensee will or can adhere inflexibly in day-to- 
day operation to the representation here made. However, 
since such representation will constitute, in part, the basis 
upon which the Commission acts on the application, time 
and care should be devoted to the preparation of the replies 
so that they will reflect accurately applicant’s responsible 
judgment of his proposed programming policy. 


InstRvucTIONS 


1. Paragraphs 1 to 4 are divided into a left-hand column 
which pertains to past operation and a right-hand column 
which pertains to proposed operation. Applicants for 
new stations or assignees or transferees of existing sta- 
tions are to fill in only the right-hand column while 
applicants for authorizations for renewal of existing 
station licenses are to fill in both columns. 
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(13) 


. Program data on past performance are to be based on 
the composite week for the year preceding the date of 
application except in the case of renewal applications 
where the year preceding the expiration date of the exist- 
ing license is to be used. The days comprising the com- 
posite week of each year will be designated by public 
notice on or about November 15th of that year. 


. Program classifications incident to the replies to Para- 
graphs 2, 3, and 4 below, are to be in accordance with the 
definitions on Page 4 of this Section. 


. Assignees or transferees filing FCC Form 314 or 315 
need not complete paragraphs 5 or 8. 


PAST OPERATION * * ° 
PROPOSED OPERATION (for a typical week) 


(b) State minimum weekly schedule of operation proposed 
by licensee, permittee, assignee or transferee, giving 
opening and closing time and total hours for weekdays 
and Sunday. 


Mon-Sat. 7:00 am.-1:00 a.m. 108 
Sunday 7:30 a.m.-1:00 a.m. 175 


—_- 


TOTAL HOURS 125.5 


State the percentage of time to be devoted to each of 
the following types of programs for a proposed typical 
week of operation under the authorization requested 
(totals to equal 100%). Attach program schedule for 
this proposed typical week and indicate thereon the 
class of each program in accordance with paragraph 
4(b). 


(13) 
Sze Exuir 6 


(1) Entertainment (include here all programs 
which are intended primarily as entertain- 
ment, such as music, drama, variety, 
comedy, quiz, breakfast, children’s ete.) 


Religious (include here all sermons, re- 
ligious news, music, and drama, etc.) 


Agricultural (include here all programs 
containing farm or market reports or other 
information specifically addressed to the 
agricultural population) 


Educational (include here programs pre- 
pared by or in behalf of educational organi- 
zations, exclusive of discussion programs 
which should be classified under (6) 
below) 


(5) News (include here news reports and com- 
mentaries) 


(6) Discussion (include here forum, panel and 
round-table programs) 


(7) Talks (include here all conversation pro- 
grams which do not fall under Points (2), 
(3), (4), (5), or (6) above, including 
sports) 
(8) 
(9) 
(10) Miscellaneous 


14 


San 


(b) State what the practice of the station will be with 
respect to the number and length of spot announce- 
ments allowed in a given period. 


The applicant proposes to adhere to the provisions of 
the NAB Television Code. 


4, In the tables below the percentages for each segment are 
to be computed on the basis of 100 percent of the operat- 
ing hours within the particular segment for the seven 
days comprising the composite week (i.e., if full time 
operation 70 hours for the 8 a.m. to 6. p.m. segment, 35 
hours for the 6 p.m. to 11 p.m. segment, and the total 
weekly hours of operation between 11 p.m., and 8 a.m. 
for the third segment). The percentages in the column 
headed ‘Total’? are to be computed on the basis of 100 
percent of operating hours for the seven days. 


The exact number of spot announcements should be 
stated, including those broadcast within participating 
programs, but excluding call letter announcements 
(call letters and location) and promotional announce- 
ments for sustaining programs. 


Nore: The purpose of the following tabulation is to 
enable the Commission to secure quantitative data as to 
the proportion of time (to be) devoted to the various 
classes of programs. The function of each class of 
program as part of a diversified program structure is 
discussed in the Commission’s Report of March 7, 1946, 
entitled ‘‘Public Service Responsibility of Broadcast 
Licensees’’. 


(b) Show in the table below the percentage of time pro- 
posed to be devoted to each of the following classes of 
programs during a proposed typical week of operation. 
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See Exuzsrr 6 
Program Log Analysis 
(in percentages) 
8 a.m.-6 p.m.- All Total 
6p.m. 1lp.m. 


(1) Network commercial (NC) 56.5 67.1 

(2) Network sustaining (NS) 14 

(3) Recorded commercial (RC) 23.6 2.9 

(4) Recorded sustaining (RS) 

(5) Wire commercial (WC) 

(6) Wire sustaining (WS) 

(7) Live commercial (LC) 1.4 

(8) Live sustaining (LS) 28.6 

(9) Total commercial 84.0 71.4 
(1+3-++5+-7) 

(10) Total sustaining 16.0 28.9 


(2+4+6-+8) 
(11) Complete Total 100% 100% 100% 100% 


(12) Proposed broadeast hours 

(per week) 70 35 =©.20.5: 125.5 
(13) No. of spot announce- 

ments (SA) (per week) 652 301 100 1053 
(14) No. of non-commercial spot 

announcements (NCSA) 

(per week) 209 79 30 318 
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5. (a) Attach as Exhibit No. NA the original or one exact 
copy of the program log for the seven days comprising 
the composite week analyzed in the preceding para- 
graphs. (If original logs are submitted they will be 
returned.) 


(15) 


(b) What year’s composite week has been analyzed in the 
foregoing paragraphs? 


6. Will the proposed station be 
affiliated with any network? Yes No O 


Tf the answer is ‘‘Yes’’, give the name of the network. 
ABC 


. Attach as Exhibit No. 7 a narrative statement on the 
policy to be pursued with respect to making time avail- 
able for the discussion of public issues, including illustra- 
tions of the types of programs to be broadcast and the 
methods of selection of subjects and participants. 


State the average number of hours per week which will 
be used in advertising or promoting any business, pro- 
fession or activity other than broadcasting in which the 
applicant is engaged or financially interested either di- 
rectly or indirectly. 


Ses Exuzrr 8 


_ If the data furnished in response to the questions in 
this Section IV-B do not in the applicant’s opinion ade- 
quately reflect station operation, attach as Exhibit No. 

a statement setting forth any additional program 
data that the applicant desires to call to the Commis- 
sion’s attention. (If the applicant feels that the pro- 
gram material classified in Paragraph 2 is susceptible 
of classifications other than those listed he may supple- 
ment Paragraph 2 with an explanatory statement in 
this Exhibit.) 


10. Will programs be broadcast in color? Yes No O 


If ‘“Yes’’, will programs be: Network Local 
Live O Local Slide 
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(15) 


11. State applicant’s general plans for staffing the station, 
including the number of employees in each department 
(i.e. program, commercial, technical, etc.), and the 
names, residence and citizenship of the general man- 
ager, station manager, program director and other de- 
partment heads who have been employed or whom the 
applicant expects to employ. 

Administrative 
Engineering 
Sales 
Programming 


TOTAL 


None of applicant’s staff has yet been selected. All will 
be U. S. citizens. Preference in employment will be 
given to qualified persons now on the staff of WFTV. 
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Exhibit 6 
PROPOSED PROGRAM SCHEDULE 


Monpay 

Type 
Sign-On 
Agriculture 
News 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Miscellaneous 
Talk 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Educational 
Entertainment 
Talk 
News 
Entertainment 
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Entertainment 
Entertainment 
Talk 
Entertainment 
Entertainment 
News - Weather 
Sports 
Entertainment 
Sign-Off 
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OOM 1h 


SREBSwSBSBSShsssssysss’ 


1 
1 
2 
2 
2 
1 
2 
2 
3 
3 
4 
4 
5 
5 
6 
6 
7 


S8ESssss 


11:30-12 :00 
12 :00-12 :30 
12 :30-12 :45 
1:00 
2:00 
2:30 


3:00 
3:30 
4:00 
4:30 
5:00 
5:30 
6:00 
6:30 
7:00 
7:30 
8:30 
9:30 


10 :00-11 :00 

11:30-11:15 

11:15-11 :30 

11:30- 1:00 
1:00 


TUESDAY 
Type 


Sign-On 
Entertainment 
News 
Entertainment 
Educational 
Talk 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Miscellaneous 
Talk 
Entertainment 
Entertainment 
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Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Talk 

News 
Discussion 
Entertainment 
Entertainment 
Educational 
Entertainment 
Entertainment 
News, Weather 
Sports 
Entertainment 
Sign-Off 


WEDNESDAY 
Type 


Sign-On 
Agriculture 
News 
Entertainment 
Entertainment 
Talk 
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Entertainment 
Entertainment 
Entertainment 
Entertainment 
Miscellaneous 
Talk 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Talk 

News 
Discussion 
Entertainment 
Entertainment 
News 
Entertainment 
Entertainment 
News, Weather 
Sports 
Entertainment 
Sign-Off 


So 
i 


SSse 


Se st 
Sine 
Bas 


7 
8 
9 
0 
1 
1 
1 
1 
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THURSDAY 
Type 
Sign-On 
Entertainment 
News 
Entertainment 
Educational 
Talk 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Miscellaneous 
Talk 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Talk 
News 
Discussion 
Entertainment 
Entertainment 
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Religion 
Entertainment 
Entertainment 
News, Weather 
Sports 
Entertainment 
Sign-Off 


| 
8 
oO 


p<) 
BRSRSLSLSRSUSSERSESESSS EF 


bt pe tt 
Fate 02 Ne SO Re Se 
SSSEeshshseeess 
DANA AMUUP PWWWNDHNDNWNUEMOOOH A 


83838335 


2 
2 
3 
3 
4 
4:30- 
5 
5 
6 
6 
7 
! 


BSessss 


w 
P 


Time 


7:00 a.m. 
7:00- 7:30 
7:30- 8:00 
8:00- 9:00 
9:00- 9:30 
9:30- 9:45 
9 :45-11 :00 
11 :00-11:30 
11:30-12 :00 
12 :00-12 :30 
12 :30-12 :45 
12:45- 1:00 
1:00- 2:00 
2:00- 2:30 
2:30- 3:00 
3:00- 3:30 
3:30- 4:00 


$333 


38s 


S Sb e es 


pape : 
PEE ROODAINAMUOP 


SSRSSsssssssss 


Reset 
RHE HOW DANAAUNULS P 


See 


Frmayr 
Type 

Sign-On 
Agriculture 
News 
Entertainment 
Entertainment 
Talk 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Miscellaneous 
Talk 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 


vk) 


Entertainment 
Entertainment 
Entertainment 
Talk 

News 
Discussion 
Entertainment 
Entertainment 
Discussion 
Entertainment 
Entertainment 
News, Weather 
Sports 
Entertainment 
Sign-Off 


SaTURDAY 
Type 


__ aime 
Sign-On 
Agriculture 
News 
Entertainment 
Educational 
Talk 
Entertainment 
Entertainment 
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Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Entertainment 
Educational 
Talk 
Miscellaneous 
Entertainment 
Entertainment 
News 
Entertainment 
Entertainment 
Entertainment 
Miscellaneous 
Entertainment 
Entertainment 
News, Weather 
Sports 
Entertainment 
Sign-Off 


x € 
¢ 
? 
2: 
:00- 


3:15 
3:30 
5:00 
00- 6:30 
30- 7:00 
7:30 
8:00 
8:30 
9:30 
:30 
:00 
15 
:30 
:00 


rin 


33% 


WSSSS 
lll coll aol seed 
HHH HO 


Petpet tet 
HPSS HBOWODDNANRAUWNWN 
7 


Bee 
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Suwpay 
Type 


Sign-On 
Religion 
Religion 
Entertainment 
Talk 

Talk 
Entertainment 
Entertainment 
Entertainment 
Educational 
Entertainment 
Religion 
Diseussion 
Sports 
Entertainment 
News 

Talk 
Entertainment 
Entertainment 
Entertainment 
News 
Entertainment 
Entertainment 


a 
B 
to) 


an 
to be 
So 

~ 
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Exhibit 7 


It is proposed that several programs each week will offer 
time to individuals and organizations to express their 
viewpoints on discussions of public issues. Insofar as 
questions of controversy are treated, Consolidated Nine, 
Ine. recognizes its responsibility to provide a reasonable 
opportunity for the presentation of contrasting viewpoints. 


Consolidated Nine, Inc. does not propose to champion any 
particular point of view regarding matters of public con- 
troversy. Instead, it will vigorously seek out contrasting 
viewpoints so that the residents of the Orlando area will 
have available to them a broad spectrum of viewpoints. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


In re Application of 
ConsotmateD Nixz, Ivo. 
For Interim Operation of Channel 9, Orlando, Florida 


To: The Commission 


Petition for Expedited Action and Immediate Grant 


Consolidated Nine, Inc., by its attorneys, respectfully 
requests that the Commission expedite action and immedi- 
ately grant its application filed on April 12, 1966, for in- 
terim authority to operate on Channel 9, Orlando, Florida. 
By Order (FCC 65-1020) released November 19, 1965, 
pursuant to the decision of the United States Court of 
Appeals for the District of Columbia in WORZ, Inc. v. FCC, 
345 F. 2d 85 (1965), the Commission vacated its decision 
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(120) 


of June 7, 1957 (22 FCC 1254) and its decision of June 
16, 1964 (36 FCC 1535) granting the application of Mid- 
Florida Television Corporation for the use of Channel 9, 
Orlando, Florida. In the Order, the Commission authorized 
Mid-Florida to continue to operate on Channel 9 until 
further order of the Commission, such temporary authority 
to be without prejudice to and to constitute no perference 
in any aspect of the further proceeding for the permanent 
operation of Channel 9 in Orlando, Florida. 


1. Petitioner is a corporation consisting of the follow- 
ing applicants 


120 
for permanent authority to operate on Channel 9: 


Central Nine Corporation 

Florida Heartland Television, Inc. 
Orange Nine, Inc. 

TV 9, Inc. 

Howard A. Weiss 


Consolidated Nine, Inc. has been specifically organized for 
the purpose of applying for and operating Channel 9 pend- 
ing the resolution of the comparative proceeding. On April 
12, 1966, Consolidated Nine, Inc. filed an application on 
Form 301 seeking a construction permit to operate Channel 
9 on an interim basis. It should be noted that on January 
13, 1966, Central Nine Corporation, a stockholder of Con- 
solidated Nine, Inc. filed a ‘‘Petition In The Alternative 
For Conditional Grant Of Application For Interim Au- 
thority Or For The Right To Participate In The Present 
Temporary Operation On Channel 9, Orlando, Florida’’, 
and on March 1, 1966, TV 9, Inc., also a stockholder in 
Consolidated Nine, Inc. filed a ‘‘Petition For Interim Oper- 
ating Authority”. Similarly, on March 1, 1966, Florida 
Heartland Television, Inc. filed an application for interim 
operating authority for Channel 9. Counsel for Consoli- 
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(120) 


dated Nine, Inc. is authorized to state that these applicants 
no longer desire to prosecute their individual requests for 
interim authority inasmuch as each is a stockholder in 
Consolidated Nine, Inc. 


Tas Commisston Is Require By Law To PROMPTLY 
Grant Consoumpatep Nive, Inc.’s APPLICATION 


2. Consolidated Nine, Inc. respectfully urges that the 
United States Court of Appeals decision in Community 
Broadcasting Company v. FCC, 274 F 2a 753 (1960) re- 
quires the Commission to promptly grant its interim ap- 
plication, in which all applicants for permanent authority 
are entitled 

121 
to participate equally and on a pro rata basis. As the 
Court held in Community, at 274 F 2d 758: 


“The grant of temporary authority to one of several 


competing applicants before there has been any hear- 
ing is pregnant with danger to truly comparative con- 
sideration.”’ 


Central Nine Corporation, in its petition filed January 13, 
1966, set forth an exhaustive analysis of the pertinent legal 
authority dealing with interim authority. Rather than re- 
peat the cogent arguments of Central Nine Corporation, a 
copy of that document is attached to this petition, and it 
is respectfully requested that the Central Nine petition be 
incorporated by reference. 


Cowsotwarep Nivz, Inc.’s ProposaL 


3. As stated above, Consolidated Nine, Inc. is a corpo- 
ration consisting of five of the applicants for permanent 
authority to operate on Channel 9. The agreement of sub- 
scribing stockholders (Exhibit 4 to Consolidated Nine, Inc.’s 
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(122) 


application) specifically provides that each applicant for 
permanent authority is permitted to join the Corporation 
and to name a representative to the Board of Directors. 
Indeed, the three remaining permanent applicants, includ- 
ing Mid-Florida Television Corporation, have been invited 
to join Consolidated Nine, Inc. on an equal and pro rata 
basis. Under the terms of the agreement of subscribing 
stockholders, these applicants may join Consolidated Nine, 
Inc. for a period of thirty days after the Commission has 
granted Consolidated Nine, Inc.’s application. It should 
be emphasized that the agreement of subscribing stock- 
holders is closely modeled after the agreement which was 
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included in the application for interim authority of Radio 
Thirteen-Highty, Inc., which was granted by the Commis- 
sion in Pike-Mo Broadcasting Company, FCC 65-1157, 
released December 27, 1965. Thus, consistent with Para- 
graph 9(c) of the ordering clause in Pike-Mo, the agreement 
of subscribing stockholders of Consolidated Nine, Inc. does 
not require that the winning permanent applicant purchase 
the physical facilities of Consolidated Nine, Inc. when the 
interim operation is terminated. The rationale of Pike-Mo 
makes clear that only an interim application such as Con- 
solidated Nine, Inc.’s satisfies the requirements of Com- 
munity and Oak Knoll Broadcasting Co., 2 RR 2nd 1011 
(1964).? 

1It should be pointed out that the allocation problems peculiar to the 
standard broadcast band which troubled the dissenters in Pike-Mo are not 
present here. There are no Section 316 considerations involved in granting 
Consolidated Nine, Inc.’s application. Inasmuch as each applicant for per- 
manent authority is invited to join Consolidated Nine, Inc. and since there 
will be no Section 307(b) issue in the proceeding involving a choice of com- 
munity, the Commission is not faced with the question, as it was in Pike-Mo, 
as to whether the investment contemplated by Consolidated Nine, Inc. will 
prejudice the hearing rights of any party not participating in the interim 
operation. 
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4. The transmitter site proposed by Consolidated Nine, 
Ine. in its application is not the site being presently occu- 
pied by WFTV. Consolidated Nine, Inc. would have much 
preferred to employ that site for the interim operation of 
the station. Unfortunately, Mid-Florida Television Cor- 
poration has shown no disposition to make its facilities 
available for that purpose. As Exhibit 5 of Consolidated 
Nine, Inc.’s application explains, representatives of the 
stockholders constituting Consolidated Nine, Inc. have con- 
tacted Mid-Florida Television Corporation requesting in- 
formation regarding whether Mid-Florida would lease the 
existing transmitter and 
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studio facilities for interim use. Reference was also made 
to the proposed joint use of a new site and tower by the 
Outlet Company, licensee of television station WDBO, 
Orlando, and Mid-Florida, and information was requested 
regarding whether these facilities would be available for 
interim use. No reply from Mid-Florida was received at 
that time. Subsequently, a representative of Consolidated 
Nine, Ine. inquired as to whether Mid-Florida Television 
Corporation would be willing to participate in an interim 
operation of Channel 9. He was advised by counsel for 
Mid-Florida Television Corporation that his client did not 
desire to participate in such a venture. On March 22, 1966, 
a letter was sent to counsel for Mid-Florida Television 
Corporation again inquiring whether Mid-Florida Tele- 
vision Corporation would be willing to participate in an 
interim operation of Channel 9. On March 28, 1966, counsel 
for Mid-Florida Television Corporation rejected Consoli- 
dated Nine, Inc.’s offer and stated in part that Mid-Florida 
Television Corporation 


‘* . is unwilling to lease its existing transmitter and 
studio facilities to Consolidated Nine, Inc. and it is 
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unwilling to lease or sell any interest which it may 
have in its proposed new tower facilities.’’ 


5. Consolidated Nine, Inc. is still willing to lease, upon 
reasonable terms, the existing transmitter and studio facili- 
ties of WFTV. Consolidated Nine, Inc. is also still willing 
to explore leasing or purchasing the proposed new tower 
facilities of WFTV. Manifestly, it would be more ex- 
peditious and logical to follow this procedure for interim 
operation of the station than to construct new facilities. 
However, Mid-Florida has shown it has no intention to 
cooperate with Consolidated Nine, Inc. so as to ensure a 
continuation of service to the residents of the Orlando area 
from Mid- 
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Florida’s existing or proposed facilities. Therefore, Con- 
solidated Nine, Inc., upon being granted interim authority, 


proposes with all dispatch, essentially on a ‘‘crash’’ basis, 
to construct the facilities and initiate the interim operation 
at the earliest possible time. 


6. In Pike-Mo, the Commission was faced with an owner 
of physical facilities who had shown no disposition to lease 
the facilities of KWK on an equitable basis. The Commis- 
sion in that proceeding, in granting Radio Thirteen-Highty, 
Ine.’s application, provided that if an agreement for the 
use of the existing facilities could be reached within 30 
days of release of the Commission Order, it would enter- 
tain an application for modification of the facilities being 
granted. Consolidated Nine, Inc. urges the Commission to 
follow this procedure in the instant proceeding. Consoli- 
dated Nine, Inc. sincerely hopes that rather than being 
required to construct new facilities, Mid-Florida will agree 
to lease, upon reasonable terms, the existing transmitter 
and studio facilities of WFTV. 
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7. Accordingly, for the foregoing reasons, the Commis- 
sion is respectfully requested to promptly grant Consoli- 
dated Nine, Inc.’s application and order the same relief 
specified in Pike-Mo, namely, immediate grant of Consoli- 
dated Nine, Inc.’s application subject to the following con- 
ditions: 


(a) Within thirty days following release of the Order, 
any other applicant for permanent authority for 
Channel 9 may become a party to Consolidated Nine, 
Ine., on equal terms and conditions with all other 
parties to that interim grantee; 


Within thirty days following release of the Order, 
Consolidated Nine, Inc. may apply for a modification 
of the authority if it should obtain an agreement for 
use of the existing physical facilities of WFTV ; 
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The terms of the agreement between parties to Con- 


solidated Nine, Inc. may not require that the winning 
applicant in the proceeding purchase the physical 
facilities of Consolidated Nine, Inc. when the interim 
operation herein authorized is terminated. 


Respectfully submitted, 
ConsonipaTep Nine, Inc. 


By: Lewis I. Conen 
Lewis I. Cohen 


Morton L. BerFieLp 
Morton L. Berfield 


CoHEN AND BERFIELD 
Its Attorneys 


711 Fourteenth Street, N.W. 
Washington, D.C. 20005 


April 14, 1966 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


BPOCTI-7 


Petition To Deny Application of Consolidated Nine, Inc. 
for Interim Authority 

Mid-Florida Television Corporation (hereinafter ‘<Mid- 
Florida’’), an applicant for permanent authority to operate 
Channel 9 in Orlando, Florida (BPCT-1801), pursuant to 
the provisions of Section 309 of the Communications Act of 
1934, as amended, and Sections 1.580(i) and 1.592(b) of 
the Commission’s Rules, respectfully requests the Commis- 
sion to deny the application of Consolidated Nine, Inc., 
which seeks (1) joint interim authority to operate Channel 
9 in Orlando pending the completion of the proceedings on 
the permanent applications and (2) the concomitant dele- 


tion of the present service being rendered on Channel 9 
by Mid-Florida pursuant to the Commission’s order of 
November 19, 1965 (FCC 65-1020), Mid-Florida submits: 


(1) Deletion of Mid-Florida’s present authority would 
contradict the Commission’s consistent policy dealing with 
interim authorizations. The Commission’s legal authority 
to continue the existing service of Mid-Florida is clear. 
The Community Broadcasting Company 
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case does not require a joint interim operation in the 
circumstances of this case; in fact, the grant of such an 
authority would be contrary to the basic rationale of the 
Community case. 


(2) The Commission has consistently held that a joint 
interim authority is basically inimical to the public interest 
and only to be permitted under the cost compelling of cir- 
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cumstances. Such compelling circumstances do not exist 
in this case and Consolidated Nine’s application presents 
the very same serious defects which have concerned the 
Commission in the past. 


(3) The present operation of Channel 9 by Mid-Florida 
is without fault. On the contrary, it is a highly meritorious 
service nationally recognized as epitomizing ‘‘in concrete 
form, the highest ideals of American broadcasting.’’ 


(4) Substantial and material questions of fact and policy 
exist with respect to the Consolidated Nine application 
which preclude a Commission finding that the public in- 
terest would be served by a grant of the application: 


(a) Consolidated Nine is not legally qualified to operate 
Channel 9. 


(b) Consolidated Nine is not financially qualified to 
operate Channel 9. 


(c) The failure to submit adequate information concern- 
ing its program proposal, to conduct a program survey or 
establish the basis for its proposed service, to plan its 
program proposals on a realistic basis, or to give any evi- 
dence that it can effectuate its proposals, renders the appli- 
cation incomplete and incapable of being granted. 


(5) None of the other permanent applicants for Channel 
9 will be prejudiced by the continued operation of the facil- 
ity by Mid-Florida. However, Mid-Florida would be preju- 
diced and its private interests seriously affected by a grant 
of the Consolidated Nine application. 
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1 
IntRopuction 
1. Pursuant to the Commission’s Decision of June 7, 


1957, Mid-Florida Television Corporation commenced op- 


28 


(161) 


eration in Orlando on Channel 9 on February 1, 1958 and 
has been the continuous operator of the facility since that 
time. Pursuant to the Order of the Commission issued 
November 19, 1965, and the decision of the Court of Ap- 
peals in WORZ, Inc. v. Federal Communications Commis- 
sion, 345 F.2d 86 (1965), that ‘Temporary authority for 
the continued operation of the station may be granted by 
the Commission in its discretion,”’ Mid-Florida has con- 
tinued to provide service on Channel 9 to Orlando and the 
Central Florida area. Grant of the above-captioned appli- 
cation would require deletion of the service now being 
rendered by Mid-Florida. As a result, Mid-Florida would 
be aggrieved and adversely affected by a grant of the 
instant application and is therefore a ‘‘party in interest”’ 
to the above-captioned application. Wholly apart from its 
standing as the present operator of Channel 9, Mid-Florida, 
a Florida corporation, with approximately 85% of its stock- 
holders local Orlando area residents, has standing herein 
under the decision of the Court of Appeals in the case of 
United Church of Christ v. Federal Communications Com- 
mission, US. App. D.C., No. 19409, Decided March 25, 1966. 


2. Mid-Florida’s private interest in the outcome of this 
proceeding is, however, subordinate to the public interest 
questions which the Commission must decide before it may 
grant the instant application. Similarly, the private in- 
terests of the parties who make up Consolidated Nine, Inc., 
is of little or no consequence to the question of whether the 
application of Consolidated Nine, Inc. should be granted. 
The Commission has been established to vindicate public 
rights, not private rights, Federal Communications Com- 
mission v. Pottsville Broadcasting Company, 309 U.S. 134 
(1940), and the sole issue here is the effect on the public 
interest from the deletion of the present service being 
rendered on Channel 9 and its replacement by a joint in- 
terim authority as proposed by Consolidated Nine. 
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I. 
Tue Basic Pustic Interest Issues 


3. The application of Consolidated Nine does not purport 
to demonstrate that the needs of the public in Orlando and 
Central Florida will be served by deletion of the existing 
service being rendered by Mid-Florida and the substitution 
of a new service proposed by Consolidated Nine. On the 
contrary, Consolidated Nine apparently takes the position 
that the interests of the public cannot be considered in 
connection with its application and that the only question 
before the Commission is the private interest of the stock- 
holders in Consolidated Nine who claim they will be prej- 
udiced, as applicants, in the comparative hearing if the 
Commission does not authorize a joint interim authority. 
The contention that the Commission should take any action 
without regard to all factors bearing upon the public in- 
terest is, of course, completely in error. 


4. The principles set forth above are not open to de- 
cision for the first time. The Court of Appeals has ex- 
pressly held that in deciding a challenge to an interim au- 
thority to operate on a facility which is the subject of a 
comparative hearing, where service is already being ren- 
dered on the facility so that the challenge constitutes a 
request to delete an existing but unlicensed service, the 
Commission is required to consider all public interest fac- 
tors including the effect on the public to be derived from 
continuation of that service taking into account its quality. 
In Community Broadcasting v. Federal Communications 
Commission, 274 F.2d 753 (1960), the Court specifically 
stated: 


‘‘We hold that the procedures for granting a Special 
Temporary Authority to one of several competing ap- 
plicants pending a comparative hearing must include 
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such inquiry as 7s needed to make comprehensive find- 
ings on all relevant factors, including but not limited 
to, the basis of the “public need’, .. . im situations 
where (a) the public already has some service, of (b) 
where the ‘temporary’ operation may well last 2 or 
3 years, or (c) where the investment of the ‘tempo- 
rary’ operator is so large as to make his failure to 
prevail in the comparative hearing oppressive on him.”’ 
(Emphasis supplied). 


Tn the same opinion, the Court stated (274 F.2d at 758) 
that the question presented in situations as here where 


service is in existence is “the public interest in the com- 
munity and quality of television service.”’ 


5. In response to this holding of the Court in Community 
and to make possible interim grants in Rochester, Syracuse 
and Grand Rapids, 


163 
the Commission adopted what is now Section 1.592(b) of 


the Rules.1 This rule requires Consolidated Nine to estab- 
lish the need for the service it is to render and to consider 
in its request every factor bearing on the public interest.? 


1 The rule provides: ‘‘When two or more applicants for the same television 
assignment have been designated for hearing, the Commission may, if the 
public interest will be served thereby, make a conditional grant to a group 
composed of any two or more of the competing applicants, such grant to 
terminate when the successful applicant commences operation under the terms 
of a regular authorization. No conditional grant will be made unless all of 
the competing applicants have been afforded a reasonable opportunity to 
participate in the group secking the conditional grant. In its application, 
the group shall include a special showing as to the need for the service pend- 
ing operation by the successful applicant under the terms of a regular au- 
thorization; the effect, if any, of a grant on the position of any applicant 
which is not a member of the group; and any other factors which are 
deemed pertinent to the public interest judgment.’” 


2 The Commission’s public notice of May 12, 1966, announced that the ap- 
plication of Consolidated Nine was filed under Section 1.362(i) of the rules. 
This section is the former number for the present Section 1.592(b) of the 
rules. 
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This it has chosen not to do. It relies, rather, on pure legal 
argument that continuation of Mid-Florida’s service would 
be unlawful because of the prejudice to the Ashbacker rights 
of Consolidated Nine’s stockholders. Its claim must, how- 
ever, be rejected because it is based on an incorrect asser- 
tion of the law and because it is contrary to the repeated 
decision of the Commission. 


Til. 


Unper THE Commission’s Consistent Pouicy, an EXIsTING 
AND UNLICENSED SERVICE PROVIDED BY A QUALIFIED 
Operator Witt Be MarnTaINED IN THE Face oF A CLAIM 
Tat THE OPERATION May PREJUDICE THE RIGHTS OF A 
Competinc APPLICANT FOR THE Facruity 


6. Mid-Florida knows of no instance where the Commis- 
sion has, pending the completion of a comparative hearing 
for the facilities involved, deleted a meritorious existing, 
but temporary service, where the existing operator was 
fully qualified as a matter of law to be a licensee of the 
Commission. On the contrary, there have been at least five 
instances where the Commission has refused to delete such 
an interim service in the face of the contention that the 
operation prejudiced the Ashbacker 


164 


rights of a competing applicant. Peoples Broadcasting 
Company v. United States, 209 F.2d 286 (1953); Zenith 


3 Undoubtedly, one of the prime considerations requiring the maintenance 
of an existing service where the operators are not otherwise disqualified is 
the deleterious effect which short-term changes in ownership will have upon 
the public in the area the station is serving. The effect on the public of an 
interim operation has been recognized as ‘‘cumbersome’’ (WIBC, Inc., 17 Pike 
& Fischer, R.R. 949) and the Commission in other areas of concern has re- 
peatedly recognized the disruptive effects of short-term changes in owner- 
ship of a station. It has characterized such changes in ownership of a station 
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Radio Corporation, 9 Pike & Fischer R.R. 555 (1953) ; 
WIBC, Inc., 17 Pike & Fischer, R.R. 949 (1958); WHDH, 
FCC 64-808, Docket No. 8739; and c.f. Biscayne Television 
Corp., 15 Pike & Fischer R.R. 325 (1957). 


7. Consolidated Nine bases its request for a joint interim 
authority on the sole ground that the continued operation 
by WFTV on Channel 9 will prejudice the Ashbacker rights 
of its individual stockholders. It cites the opinion of 
the Court of Appeals in Community Broadcasting Com- 
pany v. Federal Communications Commission, 274 F.2d 
753 (1960), that the issuance of a temporary authority 
to one of several competing applicants for a facility, ab- 
sent an appropriate basis therefor, constitutes unlawful 
prejudice to the remaining applicants. The contentions 
made by Consolidated Nine, however, have no applicability 
to the situation presented where an existing operation by 
a qualified applicant is already serving the public on the 
disputed facility. Reliance upon cases such as Oak Knoll 
Broadcasting Company, 2 Pike & Fischer R.R. 2d 1011 
(1964), is misplaced since, on its facts, these cases pre- 
sented the situation where the existing service was re- 
quired to be deleted because the operator had been de- 
termined to be disqualified. 


8, Consolidated Nine’s failure to even meet the constant 
Commission policy evidenced by the series of decisions 
where interim authorizations have been awarded in order 
to maintain existing service is indeed startling. The Com- 
mission was first faced with this problem in two situa- 


nen eee see 
as ‘‘prima facie inconsistent with , . . the public interest.’’ In the Matter 
of Amendment of Section 1.365 of the Commission’s Rules, 23 Pike & Fischer, 
RR. 1503, 1505. In the same context, the Commission has stated that ‘‘ex- 
perience has demonstrated that time is needed to fully or substantially imple- 
ment the proposals or to gain a better understanding of the program needs 
and desires of the community and to adjust programming to such needs and 
interests.’? 23 Pike & Fischer, R.R. 1504, 
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tions arising from the Sixth Report and Order of 1952. 
Zenith Radio Corporation, 9 R.R. 555, and Peoples Broad- 
casting Company v. United States, 209 F.2d 286 (1953). 
In the Zenith case, the Commission had deleted the li- 
censed channel of the existing licensee and 
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Zenith Radio Corporation filed a competing application 
on the new channel. In Zenith Radio Corporation v. Fed- 
eral Communications Commission, 211 F.2d 629, the Court 
of Appeals held that Zenith was entitled to an Ashbacker 
hearing and that the Commission could not issue a license 
to CBS pending the determination of the comparative 
proceeding. The Court, however, recognized that the Com- 
mission could permit the existing service to be continued 
on the new channel and it expressly informed the Com- 
mission that it could make an interim grant on the new 
channel either jointly to CBS and Zenith under trusteeship 
or it could issue interim authority to Zenith or CBS in- 
dividually. See Opinion of the Court, quoted in Zenith 
Radio Corporation, 9 R.R. 555. The Court instructed the 
Commission that no party should be permitted to urge and 
that the Commission was prohibited from considering in 
the comparative hearing, the fact that anyone shall have 
made any expenditures pursuant to the interim authority. 
Ibid. Pursuant to the Court’s order, the Commission re- 
fused to authorize a joint interim authority and elected to 
continue the existing service being rendered by CBS. 


9. The Commission followed the Zenith case in the Peo- 
ples situation. Peoples Broadcasting (WGAL-TV) was 
providing a service to the public on Channel 4 in Lan- 
caster, Pennsylvania. The Commission had ordered WGAL- 
TV to move to Channel 8. This move could not be ac- 
complished because Peoples Broadcasting Corporation had 
filed a competing application for Channel 8. The Com- 
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mission made an interim grant to WGAL-TV and, like 
Zenith, this decision was appealed to the Court of Appeals 
where it was claimed that the issuance of such authority 
to Station WGAL-TV on Channel 8 pending the conclusion 
of the comparative proceeding unlawfully prejudiced Peo- 
ples Broadcasting Company. The Court of Appeals af- 
firmed the Commission stating: 


“The temporary authorization at minimum power 
granted WGAL, Inc., pending the comparative hear- 
ing, was practical solution of a problem which in- 
volved the public interest in the continuity and quality 
of television service.”’ 


The Court noted that the grant was temporary and that 
the Commission had expressly declared that it would not 
give any effect to the expenditure of funds by WGAL. 
See Peoples Broadcasting Company Vv. United States, 209 
F.2d 286 (1953). 


10. The Zenith and Peoples Broadcasting decisions have 
never been reversed by the Court of Appeals. On the 
contrary, Peoples was 
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expressly reaffirmed in the Community Broadcasting Com- 
pany decision. Although Consolidated Nine rests its 
case on Community, it fails to call to the Commission’s 
attention that the Court of Appeals in Community ex- 
pressly stated that the continuation of the service pur- 
suant to an interim authority was fully consistent with 
the Ashbacker doctrine and the Commission’s powers. Cit- 
ing and reaffirming the Peoples case, the Court stated, 
“Such grants are a ‘practical solution of a problem which 
involved the public interest in the continuity and quality 
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of television service’.’? 274 F.2d at 7584 The Court 
recognized that permitting new expenditures in the Com- 
munity-type situation, absent compelling considerations, 
might prejudice a competing applicant, but, it recognized 
that the Commission could, in the interest of continuity 
and quality of television service, issue a temporary au- 
thority to one of the two competing applicants despite 
the possible prejudice to the remaining applicant. Con- 
solidated Nine has failed to disclose to the Commission in 
its discussion of the Community case that the Court of 
Appeals there expressly affirmed the power of the Com- 
mission to issue the type of interim authority awarded to 
Mid-Florida here in order to preserve the uninterrupted 
continuity and quality of service presently being rendered 
by WFTV. 


11. It is, moreover, significant that Consolidated Nine 
has failed to mention in any way the consistent policy of 


the Commission reflected in other repeated decisions that 
it will issue such temporary authority to one of two 
competing applicants in order to preserve the continuity 
and quality of service. The leading Commission decision 
in this regard is WIBC, Inc., 17 Pike & Fischer, R.R. 949 
(1958). This decision is on all fours with the instant 
situation. In that case, after a comparative hearing, Cros- 
ley had been awarded a construction permit for a tele- 


4 Although in Community, the applicant to whom the interim authority was 
granted had previously been operating on a UHF channel in Baton Rouge, 
the Commission did not rely on this circumstance in granting the interim 
authority. The Court’s reversal of the interim authority was not predicated 
on the fact that, had proper findings been made, this factor would not have 
been an appropriate basis for granting interim authority. On the contrary, 
as noted in the text, the Court’s reaflirmance of Peoples makes clear the 
maintenance of existing service, if relied upon, would have sustained the 
interim award. There is a question, however, whether the interim grant could 
have been predicated on the continuation of an existing service since the UHF 
operator was required to construct a whole new VHF facility at a new site. 
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vision station in preference to WIBC, Inc. Pursuant to 
the decision, Crosley constructed and commenced operation 
' of its station. This decision was, however, set aside by 
the Court of Appeals because one of the members who 
participated could not properly participate in the Com- 
mission decision. 


167 


- The Court remanded the proceeding to the Commission 

for a new decision to be made without the participation of 
any Commissioner who could not properly participate. 
Upon the remand, WIBC, Inc. requested that the Com- 
mission order a joint interim operation. Upon considera- 
tion of the pleadings, the Commission rejected the request 
that a joint interim operation be established in lieu of 
the continued operation by Crosley pending the completion 
of the comparative proceeding. 


12. It is to be noted that in WIBC, Inc., as here, the 
person rendering the existing service had been found to 
be qualified. In WIBC, Inc., as here, the decision had 
been set aside because of invalidity resulting from par- 
ticipation by a Commissioner who should have disqualified 
himself. Moreover, in WIBC, Inc., no showing was made 
as to the superior nature of the service being rendered 
by Crosley. It was enough for the Commission that the 
Crosley service met the low water mark of the public 
interest and the Commission felt that it was more in the 
public interest to continue such an existing service than 
to permit the parties to operate through the cumbersome 
joint interim procedure. 


13. Finally, the Commission has been faced with a similar 
question in the WHDH, Inc. case, FCC 64808. In that 
case, the Boston Channel 5 television proceedings were 
remanded to the Commission after the original decision 
had been set aside for further proceedings in which new 


37 


(167) 


applicants were entitled to comparative consideration. 
Under circumstances where the validity of the original 
grant to WHDH as well as its qualifications was still 
open to question, one of the competing applicants requested 
that the Commission order a joint interim operation on 
Channel 5. The Commission, however, in accordance with 
the policy that it had previously established in the WI BC, 
Inc. ease,® refused to order the deletion of the WHDH op- 
eration and the substitution therefore of a joint operation. 


14. Consolidated Nine has offered no arguments in sup- 
port of a contention that the policy approved by the Court 
in Zenith and Peoples, reaffirmed by the Court in Com- 
munity, and followed in WIBC, Inc. and WHDH, should 
now be abandoned. Further, we think it is clear that the 
public interest requires adherence to the policy established 
by the Commission in these cases and expressly approved 
by the Court of Appeals. Whatever may be the procedure 
to be followed where no service is in existence, or existing 


service must be deleted because of the disqualification of 
the operator, in a situation such as here where there is 
existing 
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service being rendered by a fully qualified operator, the 
Commission is required to give consideration to the public 
interest factors involved in the continuity and quality of 
television service. The express assertion of Consolidated 
Nine that the manner of performance by Mid-Florida 
should not be explored in connection with grant of the 
Consolidated Nine application, must be rejected. See 
Statement of Consolidated Nine, filed April 14, 1966. The 
issue here is the public interest in the continuity and 
quality of television service, and it is this factor which 
must be given the primary weight. 


5 And c.f. Biscayne Television Corp., 15 Pike & Fischer, R.R. 325 (1957). 
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Jorxt InvertIm OPERATION BY Competinc APPLICANTS FOR 
a Facturry Is ‘‘ CUMBERSOME”? AND PareNTLY INIMICABLE 
ro THE Pusiic IntEREST EXCEPT WuerE CoMPELLING 
ConsmeraTioNs Exist 


15. The basic concept of the Communications Act is that 
initial judgment as to the operation of a broadcast station 
is for the licensee rather than for the Government. No 
formula for operation is established by the Government. 
On the contrary, the Commission relies on the judgment 
of the licensee and for this reason tries to select the best 
licensee who it feels will act in a responsible manner to 
serve the public interest. 


16. Obviously, the operator of a television station should 
be in a position to exercise its best judgment as to the 
programming to be presented over its facility. The Com- 
mission makes sure, insofar as it has been possible for 
it to do so, that this judgment shall remain unfettered. 
Tt is in this context that the request of Consolidated Nine 
must be considered. Consolidated Nine proposes that five 
antagonistic and hostile coroprations and individuals who 
are competing for Channel 9 should, in the operation of 
an interim corporation, put aside their antagonisms so 
that they can operate the station, while they are at the 
very same time fighting in the comparative proceeding. 
When this question was presented to the Commission in 
the WIBC, Inc. case, Crosley aptly stated, ‘‘The concept 
of two hostile parties to a comparative proceeding merging 
their interests for the joint operation of an already exist- 
ing broadcast station is manifestly inimical to the public 
interest.’? See Request of Crosley Broadcasting Corpo- 
ration in Docket $908, filed October 13, 1958, page 3. In 
that case, the competing applicant, WIBO, Ine., was re- 
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questing the same type of joint interim authority as is 
requested here by Consolidated Nine. 
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The Commission there accepted the view of Crosley. It 
held that where Crosley was then rendering a meritorious 
service, ‘“‘the Commission cannot see how any useful 
purpose would be served by employing the cumbersome 
trustee operation proposed by WIBC in lieu of continued 
operation by Crosley.’’ 17 Pike & Fischer, R.R. 950. The 
Commission’s decision that the cumbersome joint opera- 
tion by two hostile antagonists will not be permitted when 
the existing service is meritorious is clearly correct. The 
sensitive judgments as to programming which are re- 
quired of a licensee cannot be formulated as the result 
of compromise or inaction by antagonistic competitors.® 


17. This fact becomes clear upon review of the appli- 
cation of Consolidated Nine. Consolidated Nine has failed 
to follow the regular procedures for establishment of a 
proposed service. Indeed, it has failed to offer any evi- 
dence that it has made any study of the needs of the com- 
munity as an applicant. Presumably, each of the stock- 
holders of Consolidated Nine made its own study of needs 
and arrived at independent judgments as to how the 
Channel 9 facility should be operated. The program sched- 
ule proposed by Consolidated Nine clearly is inconsistent 
with the judgments made by each of the applicants. In- 
deed, the Commission is not even in a position to know 
what it is that Consolidated Nine will broadcast since its 
program proposal consists of nothing more than an as- 


6The ability of the Consolidated Nine stockholders to work together to 
run the station must be figured by the set of pleadings now pending wherein 
one Consolidated Nine stockholder has requested dismissal of the applications 
of three of his co-sharcholders in the interim group. 
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sertion that entertainment, religion, agricultural, educa- 
tional, discussion, news and talk programs will be pre- 
sented. No information is submitted even as to the title 
of the locally originated programs, let alone any informa- 
tion as to their content. Moreover, it is clear that the 
program proposal reflects nothing more than a desire to 
ereate nominally acceptable program category percentages 
rather than a scrious and realistic proposal upon which 
a responsible broadcaster would operate. 


18. The program proposal is almost unbelievable in its 
content. A total of 24% of its programs would be live. 
On Monday between 8:30 and 9:30 p.m., Consolidated Nine 
proposes to broadcast a local talk program. On Tuesday 
between 8:30 and 9:30 p.m., it proposes to broadeast a 
live educational program. On Wednesday between 8:00 
and 9:00 p.m., it proposes to broadcast a live news pro- 
gram. On Thursday nights, between 8:30 and 9:30 it 
proposes to broadcast a live religious program. 
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On Friday nights, between 8:30 and 9:30 p.m., it pro- 
poses to broadeast a live discussion program. On Satur- 
day between 8:30 and 9:00 p.m., it proposes to broadcast 
a live local ‘‘miscellaneous’’ program. In addition, on 
Tuesdays, Wednesdays, Thursdays, and Fridays, between 
6:30 and 7:00 p.m., it proposes to broadcast a live local 
diseussion program. On Monday and Tuesday no local 
news whatsoever would be broadeast before 11 :00 at night. 
On Wednesday, local news would be presented from 7:30 
to 8:00 a.m. and for an hour from 8:30 to 9:30 p.m., but 
again on Thursday and Friday no local news would be 
available from sign-on at 7:00 a.m. until 11 00 p.m. On 
Sunday, no local news would be available during the entire 
broadcast day. 
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19. None of the schedules of the stockholders of Con- 
solidated Nine (other than Orange Nine, whose program 
schedule does not reflect a network affiliation) propose 
to delete as much network programming to present pro- 
grams of this type, which probably no network affiliated 
television station in the United States in a major market 
proadeasts at these hours. None of the stockholders of 
Consolidated Nine proposes to delete more than two hours 
of network time between 7:00 and 11 00 p.m. in a whole 
week and only one proposes this much. It is clear that 
the Consolidated Nine stockholders have concocted an un- 
realistic program proposal which none of them would 
adopt as regular licensees. Instead, they have attempted 
to present a program proposal which, on the surface, would 
provide an abundance of local programs, but which is 
totally unrealistic (note the absence of local news pro- 
grams) and is based on no study of needs. As a result, 
they have avoided making the judgments which a re- 


sponsible broadcaster is required to make and which the 
Commission expects it to make in the one critical area of 
licensee control where the licensee’s judgment is supreme, 
i.e., for local programs. 


20. The willingness of the Consolidated Nine people to 
compromise their own program judgments is further re- 
flected in the policy of Consolidated Nine concerning con- 
troversial issues. Consolidated Nine affirmatively states 
that it does not propose to ‘‘champion’’ any particular 
point of view regarding matters of public controversy (See 
Exhibit 7, Consolidated Nine application). We have below 
set forth the compelling considerations for editorial pro- 
grams in Orlando which is a one-newspaper city. More- 
over, at least three of the other permanent applicants 
have made the independent judgment based upon their own 
study of needs 
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that there is a need for editorial programs in the Orlando 
area.’ Some of the permanent applicants for Channel 9, 
who are stockholders of Consolidated Nine, however, did 
not propose editorial programs. The competing applicants 
resolved their conflicting judgments by abandoning all 
editorial programs in the interim proposal. 


91. The kind of compromise involved here is clearly 
inimical to the public interest. It may well be that in 
situations such as that presented in Syracuse and Rochester, 
where it was important to bring a third network service 
to the area and there was no existing service, the Com- 
mission could properly determine that the cumbersome 
joint operation by hostile parties was still the lesser of 
two evils. However, in a situation such as that involved 
in WIBC, Inc. and that involved here, such joint interim 
operation is clearly contrary to the public interest. In 
addition, where there is an existing meritorious service in 
operation, the Commisson cannot properly delete this meri- 
torious service and substitute therefor a service proposed 
by the five hostile and antagonistic applicants. 


V. 


Mip-Fiorwa’s Present SERVICE Is Hicuiy Meritorious 
AND SHoutp Not Br DELETED IN Favor or THE Pro- 
PosaL or Consotmpatep Nine, Ive. 


92. In contrast to the haphazard, incomplete and vague 
program proposals set forth in the application of Consoli- 
dated Nine, Mid-Florida Television Corporation has demon- 
strated its ability to render a highly meritorious and pro- 


7 Three of the applicants, COMINT, Central 9 Corp., and TV 9, Inc., in 


addition to Mid-Florida, proposes to editorialize. There is no indication in the 
applications of the other applicants that they will editorialize. 
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fessional broadcast service to Orlando and the Central 
Florida area. This programming will be continued by 
Mid-Florida during the duration of the comparative hear- 
ing. It is fully described in the application of Mid-Florida 
(BPCT-1801), as amended on March 1, 1966. In par- 
ticular, Exhibits 5, 6, and 7 of the application set forth 
in comprehensive detail a description of the present pro- 
gramming of Mid-Florida (Exhibit 5), the manner in which 
Mid-Florida intends to provide for the discussion of public 
issues over the facilities of the station (Exhibit 6) and the 
manner in which Mid-Florida has ascertained the needs 
and interests of Orlando and the surrounding areas. In 
addition to its 
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program proposals (Exhibit 5), it is significant, in terms 
of the ability of Consolidated Nine to effiectuate its pro- 
posals and whether they are realistic proposals, to con- 
trast the detailed and specific description of programming 
and proposals contained in the Mid-Florida application 
with the details set forth in the application of Consolidated 
Nine. It is submitted that the Commission is totally with- 
out any basis for determining that a grant of the Con- 
solidated Nine application would serve the public interest 
with respect to the programming proposals to be broadcast 
by that applicant. 


23, Mid-Florida, on the other hand, has undertaken, in 
connection with the filing of its amended application, a 
detailed and thorough canvas of Orlando and the sur- 
rounding areas to ascertain the needs and interests of the 
community. The results of that survey, together with 
Mid-Florida’s knowledge of the area gathered from con- 
tinuing contacts and earlier surveys, present a realistic 
program proposal. 
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24, In early 1966, Mid-Florida contacted some 150 per- 
sons of the area and a small portion of the replies that 
were received are attached to Exhibit 7 of the application. 
This survey discloses almost unanimous satisfaction from 
many civic and community leaders with the way in which 
Mid-Florida has been serving the needs of Orlando and 
the surrounding area. In addition, there has been recently 
submitted to the Commission a resolution from the Com- 
mittee for Channel 9 (headed by one Harold E. Scott of 
Orlando) and signed by some 500 residents of Orlando and 
surrounding areas signifying their total confidence and 
satisfaction with Mid-Florida Television Corporation and 
its operation of Channel 9. This resolution was signed 
by the Mayor of Orlando, Honorable Robert S. Carr, and 
outstanding local religious and civic leaders, including mem- 
bers of the American Civil Liberties Union and the Na- 
tional Association for the Advancement of ‘Colored People. 
The manner in which Mid-Florida has served the Orlando 
area is also demonstrated by quotations from letters which 
were received in response to the 1966 survey and which are 
attached to Mid-Florida’s application: 


“‘You have always been more than willing to allot time 
for any City Department to further programs bene- 
ficial to the citizens of this community. You have 
further given editorial time in support of those City 
programs that you have felt would improve our com- 
munity and contribute to its development and progress. 
The only limitations to your devotion of station time 
for public service has been imposed by our failure to 
take full advantage of time, which you have advised 
us was available.’’ 

Letter from Robert S. Carr, Mayor, Orlando, Florida. 
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“The State Executive Board has asked me to par- 
ticularly commend Channel 9 for its excellent coverage 
of the debate between the officer of the John Birch 
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Society and a local Democratic leader which was held 
at Rollins College. As far as we are able to determine, 
this was one of the first public confrontations of this 
nature in this country. The fact that you made your 
crews and equipment available at the site of the meet- 
ing and recorded this significant political and social 
event was typical of the progressive and public spirited 
attitude demonstrated by Channel 9 consistently over 
the last few years. We sincerely applaud your efforts 
in this regard.’’ 

Letter from Robert G. Petree, Young Democratic Clubs 
of Florida. 


“Please let the management of Channel 9 remain under 
the present management. They certainly are a credit 
to television and the American way of life.’’ 

Letter from Mrs. James Armistead, Florida Federa- 
tion of Republican Women. 


‘*May I also comment on your daily editorials. To the 
point, properly researched, stimulating, and yet mod- 
erate in tone, they serve as eye-openers on certain 
important aspects of the daily news which the public 
might otherwise gloss over. I wish other stations 
would emulate your example... 


* * * * * 


. . . Lastly, Mrs. Brechner, I have no constructive 
criticism at this time. Over the years you have 
repeatedly asked me to give you my reactions, and 
I have never been able to do this. The reason is that 
you are so finely attuned and responsive to the needs 
of our area, that you have always been able to antici- 
pate and meet these needs before they could be brought 
to your attention. For this and your other services 
to our community, all of us who view Channel 9, owe 
you a profound vote of gratitude, and pray that you 
will continue to carry on as at present for many years 
to come... .”’ 

Letter from Dr. Benno M. Wallach, Rabbi, Congrega- 
tion of Liberal Judaism, Orlando. 


‘For four years we have been televising the Eleven 
O’Clock Morning Worship Service from our church 
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sanctuary on Channel 9. I want you and the entire 
management of the station to know how very much 
we appreciate the fine spirit and connections we have 
had with you. Your technicians have always been 
most courteous and easy to work with. The constant 
desire on your part as well as ours to improve the 
quality of this program has paid off in richly rewarding 
dividends on the part of public response. Many thanks 
to you for the privilege of this association.’’ 

Letter from The Reverend Henry A. Parker, Pastor, 
First Baptist Church of Orlando. 


‘Religious program has been of a very high order, 
involving an excellent cross-section of religious leaders 
to speak on the issues of the day. As a representa- 
tive of a ‘minority’ religion in the community, I have 
been highly pleased that you have taken pains to see 
that all sides might be heard from in an unprejudicial 
way. 
174 


“‘T have also been impressed with the programs that 
have been planned around community issues. I have 
felt that you tried to get the best respresentatives from 
the respective ‘sides’ to a conflict, with the aim that 
all citizens in the area might be better informed in 
order to make up their own minds.’’ 

Letter from The Reverend David W. Brown, Minister, 
First Unitarian Church of Orlando. 


‘May I take this opportunity of, again expressing to 
you the sincere appreciation of the Planning and De- 
velopment Division of the City of Orlando for the 
excellent news coverage and editorial presentations 
which WFTV has carried during its period of operation 
in this City. There is no question but what the pro- 
grams of the Planning Department, the Housing Re- 
habilitation Department and the Building Inspection 
Department, which are all units of this Division, have 
had most valued service by the initiative and compre- 
hensive manner in which your organization has sought 
to provide the public with information on programs 
being sponsored by the departments and boards serv- 


47 


(174) 


ing under the Planning and Development Division.’’ 
Letter from Franklin B. Albert, Planning and Develop- 
ment Director, City of Orlando. 


25. Particularly, in the area of editorialization, Mid-Flor- 
ida has established an outstanding record. Since 1960, 
Mid-Florida has broadcast some 1200 editorials over the 
facilities of the station. A representative group of 100 
such editorials broadeast in 1965 is attached. These edi- 
torials have dealt with the entire range of significant 
community interests and concerns. Mid-Florida has made 
a conscious effort to editorialize on the most controversial 
subjects facing the community, in the belief that exposure 
of problems is the best way to find a solution and that an 
informed public is a better served public. Located in a 
southern state and a southern city, Mid-Florida has faced 
up to the hard and sensitive facts of racial tension and 
community relations. See Exhibit A attached hereto. It 
has urged moderation and good sense in an area where 
intemperance and prejudice have, in the past, frequently 
been the order of the day. Mid-Florida has not been ad- 
verse to editorializing on related issues involving the Ku 
Klux Klan, the Cosa Nostra, integration and educational 
needs, taxes, the responsibility of public office holders, the 
responsibility of private business in the areas of advertis- 
ing and commerce, and hundreds of other subjects sensitive 
to a variety of individuals and groups. These editorials, 
and the station’s efforts to present other controversial pro- 
grams, has resulted in threats of physical and economic 
reprisal against the station. Law enforcement officers have 
been alerted on more than one occasion after threats to 
personnel of Mid-Florida and to the facilities of the station 
were made. 
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Notwithstanding the extreme pressures under which it 
has operated, Mid-Florida has continued to present what 
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it feels are significant discussions and editorials on matters 
which it feels no television station of consequence can 
ignore. 


26. All of this has been accomplished within the frame- 
work of the Commission’s Fairness Doctrine with full op- 
portunity for the exposure of conflicting points of view 
by responsible spokesmen. The station’s policy today 
remains unchanged and it will continue to editorialize and 
make the facilities of the station available for the con- 
tinued discussion of community affairs during the time 
required to conclude this comparative hearing. 


27. The performance of Mid-Florida in operating Chan- 
nel 9 is no accident. It results from a combination of local 
stockholders, professional broadcasters, and concerned man- 
agement devoted to making the facility a truly important 
local communications media. Mr. and Mrs. Joseph L. 


Brechner, owners of 60% of the stock of Mid-Florida 
Television Corporation, devote practically all of their time 
and attention to the station and have been local Orlando 
residents for the past six years. Further, 25% of the 
additional stock of Mid-Florida is owned by local resi- 
dents, so that a total of 85% of the stock is owned by 
long-time residents. Mid-Florida has managing the sta- 
tion, integrated, local and professionally trained broad- 
casters. In effect, the Commission’s ideal of a broadcast 
applicant exists in the person of Mid-Florida, with local 
residents, and fully integrated local experienced majority 
stockholders. Policy Statement On Comparative Broad- 
cast Hearings, FCC 65-689. Under the direction of Mr. 
and Mrs. Brechner, Mid-Florida has been able to acquire 
and train a highly competent and professional staff. This 
staff is familiar with the area, has achieved a high de- 
gree of efficiency in operation and acts as another means 
whereby Mid-Florida continually is aware of and sensitive 
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to the needs of the area. The details of these matters are 


set out in the application of Mid-Florida which is incor- 
porated herein by reference in its entirety. 


28. It is significant that the service that Mid-Florida 
has been rendering has received objective and continuous 
praise from local residents and independent critics. The 
station has won numerous awards attesting to the high 
level of its performance and the courage it has demon- 
strated in expressing controversial positions at times when 


the expression of such positions is highly dangerous. 
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29. Among the awards Mid-Florida has won for its 
general programming are: 


Name of Award 


Alfred I. duPont Awards Foun- 
dation National Award for 
1964. $1,000 Award—which was 
turned over to Rollins College 
Center of Practical Politics 
which co-produces the ‘Pro 
and Con Series’’ 


Thomas Alva Edison Founda- 
tion Award—a $1,000 college 
scholarship awarded to a local 
youth 


Honor certificate from Free- 
dom’s Foundation at Valley 
Forge 


B’nai B’rith Foundation of 
U.S. & Florida State Federa- 
tion of B’nai B’rith Lodges 


Brevard Jr. College Award to 
WLOF-TV 


Purpose of Award 


In recognition and apprecia- 
tion of outstanding broadcast- 
ing in the public interest 


For the television station 
that best served youth in 1962 


For ‘‘outstanding achievement 
in bringing about a better un- 
derstanding of the American 
way of life’’ 


Joseph L. Brechner Youth 
Fellowship for lecture series 
at a State University 


For Heart Discase Series, 
‘¢Modern Problems in Heart 
Disease’? 
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Recewed 


April 1965 


Name of Award 


Brevard Jr. College Citation to 
Joseph L. Brechner 


Florida Association of Broad- 
casters Appreciation to Joseph 
L. Brechner 


Florida Education Association 
Florida School Bell Award 
1962-1963 


Momosassa Springs Chamber of 
Commerce Award for Distin- 
guished & Meritorious Public 
Service 


Maitland Civie Center—To 
Joseph Brechner 


National Police Officers Asso- 
ciation of America (WFTV) 
Public Service Award 


Radio Free Europe National 
Broadcasters Participation 
Awards Campaign (other TV 
Station WBZ-TV) 


Silver Medal Award to Joseph 
L. Brechner—Ad Club of 
Orlando—AFA—Printers Ink 


U.S. Conference of Mayors 
Broadcast Pioneers to WFTV 
for 1963 


Leonard E. Abbess Human Re- 
lations Award Florida Re- 
gional Board Anti-Defamation 
League, B’nai B’rith 


(177) 


Purpose of Award Received 


Outstanding service in present- 
ing 1st series of 6 programs on 
preventive cancer treatment 


telecast in Florida 1962 


For previous service as director 


and chairman of committees January 1966 


In recognition of excellent 
presentation of public school 
problems—nominated for state 
award by Orange County Edu- 
cation Association 


To Joseph L, Brechner 


In recognition of exceptional 
community spirit etc. April 29, 1963 


On behalf of members and offi- 
cers for editorials—to Joseph 


L. Brechner & Ray Ruester Sept. 1963 


Cited for best TV campaign 


nationally, two years 1962-1963 
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Cited for ... years of deeds & 


service to adv. ... almost end- 


less civic contribution Jan. 26, 1965 


In recognition of outstanding 
contribution in the field of 
community service 


Given to Joseph L. Brechner 
for human relations activities 
in Florida. The $1000 award 
was contributed by the sponsor 
for human relations reserach in 
name of Joseph L, Brechner 
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30. The achievement of Mid-Florida in the field of edi- 
torialization has been recognized at the national level. 
The citation accompanying the 1964 Alfred I. DuPont 
Award for ‘‘outstanding public service’’ stated: 


‘It is one thing to argue the abstract obligation of 
communications media to serve as focal points for 
the rational discussion and debate of national and 
community issues. It is quite another to discharge that 
obligation consistently, especially when the issues them- 
selyes arouse intense emotion. The distinction of 
Station WFTYV lies in its willingness day in and day 
out, to risk the obloquy that in contemporary American 
society rationality not infrequently provokes. Through 
such programs as its Project 9 documentaries, its 
series of discussions on Moral Issues of Our Times, 
its Pro d: Con debates on vital local concerns, and its 
Discussion ’64 panels on the abiding problems of hu- 
manity, Station WFTV throughout 1964 exposed to 
its viewers a commendably generous range of view- 
points and attitudes. But perhaps it performed an 
even more significant service to its audience by ap- 
pealing, through a continuous and vigorous editorial 
series, for intelligence, moderation and good will in 
the solution of social problems that have only too 
often, in other communities, been met with mindless 
violence. Station WFTV’s diligent pursuit of the 
common good, coupled with its willingness to take 
unpopular stands when conscience demanded, epitomize 
in concrete form the highest ideals of American broad- 
casting.’’ 


31. Consolidated Nine requests the deletion of this edi- 
torial voice and no replacement. It does not propose to 
editorialize. Even it the Consolidated Nine stockholders 
should desire to editorialize, they will be handicapped 
by the need to develop policy in this area, to develop skill 
in the preparation and presentation of editorials, to de- 
velop a unified point of view, and to harden their fortitude 
toward external self-serving pressures. 
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32. It is difficult to see how an independent group of 
applicants, each a competitor with the other over the 
right to a permanent license, could sit down and forge a 
consistent, firm and significant editorial policy. The de- 
sire of each of the applicants to ‘‘play it safe’’ and please 
the Commission, as reflected by the Consolidated Nine pro- 
gram proposal, and the difference in composite social phi- 
losophy and outlook which a coalition of groups un- 
doubtedly represents, would render immense any possible 
agreement upon the use of the facilities in areas of con- 
troversial or significant community concern. 


VI. 


SUBSTANTIAL AND MarertaL Questions or Fact Exist 
Wnuicu, Unper Section 309 or THE CoMMUNICATIONS 
Act, Precuupe a Grant or THE Consonmatep Ning, 
Inc., APPLICATION 


A. Consolidated Nine Is Not Legally Qualified To Operate 
an Interim Television Facility in Orlando 


33. The Articles of Incorporation included in the Con- 
solidated Nine application purport to endow the corpora- 
tion with the authority to construct and operate a tele- 
vision station. Nowhere in these articles is any power 
given to the corporation to operate a television station on 
an interim basis pending the outcome of the comparative 
hearing. Consolidated Nine must demonstrate that under 
Florida law it has the requisite authority to operate a tele- 
vision station on an interim basis. The need to make this 
demonstration is particularly urgent in this case where the 
corporation will only operate for the purpose of providing 
an interim service and members of the public who deal with 
the corporation should be apprised of that fact through the 
notice that would normally be available from the Articles 


53 


(178) 


of Incorporation. As discussed further herein, there are 
serious questions concerning the financial qualifications of 
Consolidated Nine for the very reasons that other parties 
are apparently not aware of the interim nature of the tele- 
vision facility that Consolidated Nine proposes to operate. 


34. TV 9, Inc. and Howerd A. Weiss* each owns 20% of 
the stock of Consolidated Nine. So long as they remain as 
stockholders in Consolidated Nine, that corporation is not 
legally qualified to receive an interim 
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grant. TV 9, Inc., and Howard A. Weiss each have tendered 
applications which are not complete and which, on March 1, 
1966, did not specify a transmitter site that would be avail- 
able to each of them. See Petitions for Dismissal of Appli- 
cations filed by Florida Heartland Television, Inc., and re- 
sponsive pleadings in BPCT-3736 and BPCT-3740. As the 
pleadings referred to make clear, the applications of 
Howard A. Weiss and TV 9, Inc. must be dismissed. <Ac- 
cordingly, the Commission should not authorize an interim 
grant to Consolidated Nine so long as that corporation has 
participating as stockholders persons who are not eligible 
to participate in the permanent hearing or receive a final 
decision.? 


8 Apparently Florida 9 Broadcasting Co. has also joined Consolidated Nine. 
See ‘‘Opposition to Petition for Interim Operating Authority,’’ BPCT-3738, 
filed by Consolidated Nine. Since Florida 9 was also not qualified on 
March 1, 1966, this discussion is applicable to them as well. 


9 An additional question exists as to Howard A. Weiss who has specified as 
his representative on Consolidated Nine and as an officer and director of that 
corporation, one John Robertson. Mr. Robertson is not a party to the Weiss 
application and has no interest in that application. He apparently is repre- 
senting Mr. Weiss as a convenience to him as Robertson is a resident of 
Orlando, Florida. The Commission may not permit such an arrangement 
which would bestow upon an individual not subject to the licensing authority 
of the Commission the responsibility of being an officer and director of Con- 
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B. Consolidated Nine, Inc. Is Not Financially Qualified 


35. Consolidated Nine, Inc., like all other applicants, 
must establish its financial qualifications. The financial 
showing of Consolidated Nine must, however, be considered 
in the context of its proposed operation; it proposes to 
operate until the Commission chooses the winner of the 
comparative proceedings, an event probably not more than 
two or three years off, and then the corporation will liqui- 
date. Even assuming a profit during the entire period of 
its operation’ of $700,000 before taxes, its total net profit 
will not exceed $350,000 after taxes. Its capital investment 
will, however, be according to its own estimate, $1,393,000. 
Tt will, therefore, have a total of about $750,000 to raise to 
make up the difference between its investment and profit 
even assuming $250,000 for depreciation. 


36. Of course, if the winner of the comparative hearing 
is one of the Consolidated Nine stockholders that has speci- 
fied the Consolidated Nine site, the winner would assume 


this obligation. But two of the applicants have specified 
different facilities and are not parties to the 
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Consolidated Nine application. It cannot, therefore, be as- 
sumed that there will be a winner who can assume the obli- 
gation of Consolidated Nine. Consolidated Nine must, 


a  —————SSS 
solidated Nine. If each of the permanent applicants is to participate in 
Consolidated Nine, the Commission should require that representatives of each 
of these applicants in fact be stockholders or otherwise legally associated with 
the permanent applicants. It is only in this way that the Commission can 
be assured that Consolidated Nine is under proper licensee control, should that 
application be granted. 


10 Even on a ‘crash’? basis, it would probably take about a year to order, 
construct and receive the proposed Consolidated Nine tower, studio, trans- 
mitter equipment and buildings and Consolidated Nine would therefore prob- 
ably not operate more than two years. 
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therefore, demonstrate that it has the funds to construct 
and operate in the face of the large loss it may suffer. 


Estimate of Revenue 


37. Consolidated Nine estimates a revenue of $1,500,000 
on an operating cost of $1,300,000. If Consolidated Nine 
proposed a normal operation, it could reasonably be as- 
sumed it would operate without a deficit.1 However, Con- 
solidated Nine proposes an abnormal operation and it can- 
not therefore be assumed it can obtain a network affiliation. 
In light of the common knowledge concerning the attitude 
of networks toward the clearance of their programs, Con- 
solidated Nine must establish it can obtain a network affilia- 
tion predicated on a network schedule in which it will re- 
fuse to clear network shows each night between 8:30 and 
9:30 pm. See Tampa Times Company, 10 Pike & Fischer, 
R.R 77, 131-132; Petersburg Television Corp., 10 Pike & 
Fischer, R.R. 567, 584, n. 11; and Plains Radio Broadcast- 
ing Co. v. Federal Communications Commission, 175 F. 2d 
359. Moreover, even if it can obtain an affiliation, it must 
establish it can obtain its estimated revenue, taking into 
account the loss of network revenue and adjacent spot ad- 
vertising revenue which will result from failure to clear 
a substantial amount of network programs in prime time. 


Availability of Construction Funds 


38. The application of Consolidated Nine, Inc. discloses 
that it will require a total of $1,393,000 to construct the 
station for interim use. To meet these capital cash require- 
ments, Consolidated Nine, Inc. relies on (1) the existing 
capital of $25,000; (2) calls upon stockholders in the amount 
of $500,000; (3) credit from Radio Corporation of Amer- 


11 There is question, however, whether the inexperienced interim operator 
could obtain the estimated profit even with a normal operation. 
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ica. of $970,500; and (4) a loan in the amount of $750,000 
from the Citizen’s National Bank of Orlando. An analysis 
of the source of all of these funds discloses that Consoli- 
dated Nine has failed to establish that the required funds 
are, in fact, available to it. 


(1) The letter of credit from the Radio Corporation 
of America dated April 7, 1960, purports to provide 
the applicant with a 
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deferred credit of 75% of the construction costs of 
$1,330,000. The letter is a standard form of commit- 
ment from Radio Corporation of America usually sub- 
mitted by applicants for permanent broadcast facil- 
ities. It provides for a down payment of 25% of the 
total purchase price and a repayment of the balance in 
48 successive monthly installments beginning 90 days 
after shipment. Nowhere in the letter is there any rec- 
ognition on the part of the Radio Corporation of Amer- 
ica that it has extended a substantial sum of credit to 
a group which, if it gets the grant, will only operate 
the television facility for the relatively short period 
within which it will take to conduct the comparative 
hearing. This period ends upon the issuance of a final 
decision by the Federal Communications Commission, 
but prior to the filing of any petitions for reconsidera- 
tion or appeal to court. See Appendix A to Exhibit 1 
of the Consolidated Nine application. The payments 
would not, therefore, be completed before the liquida- 
tion of Consolidated Nine. Mid-Florida does not be- 
lieve that the Commission could rely on this type of 
eredit arrangement to prove the financial qualifications 
of Consolidated Nine unless RCA was fully aware of 
the risk that the ultimate winner might not utilize the 
Consolidated Nine facilities and was similarly aware 
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that a permanent grant might be made in less time 
than it would take to repay the balance of the loan ex- 
tended by it to Consolidated Nine. Unless a letter of 
eredit from RCA is submitted fully disclosing the na- 
ture of the interim application in this regard and 
RCA’s willingness to nevertheless extend eredit under 
these circumstances, no reliance can be placed upon the 
eredit extended by RCA to Consolidated Nine. 


(2) The bank letters from Citizens National Bank 
of Orlando, similarly do not disclose whether the bank 
ss aware of the short-term nature of Consolidated 
Nine’s proposed operation of Channel 9, should it be 
awarded an interim license. It is beyond belief that 
the bank would extend credit to Consolidated Nine if 
it could not be assured that the money would be repaid 
in the time within which Consolidated Nine could rea- 
sonably expect to operate the channel. Similarly, to 
the extent that the bank might rely upon the physical 
facilities as collateral for the loan, there must be some 
indication that they recognize that other applicants 
might be awarded the permanent facilities and not 
utilize the facilities by Consolidated Nine. In addition, 
the letter from Citizens National Bank 
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of Orlando states ‘‘the terms, conditions, and security 
for such loans shall be determined at the time of bor- 
rowing and shall be acceptable to us.’”? The terms 
under which the loan has been extended, therefore, are 
so indefinite and the requirements which the bank 
might make in terms of collateral, may be such that 
Consolidated Nine would not be able to raise the neces- 
sary funds or other security. In particular, the nature 
of the security required by the bank must be disclosed 
since this involves an interim operation. The exact 
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nature of the terms under which the loan may be made 
from the bank must be disclosed now before the Com- 
mission can find that Consolidated Nine is financially 
qualified. 


(3) Each stockholder of Consolidated Nine is also 
obligated to extend a sum in the amount up to $100,000 
for construction and operation of the interim facility. 
With respect to the loan commitment of each of the 
stockholders, the following facts are pertinent: 


(a) Florida Heartland Television, Inc.—The per- 
manent application of Florida Heartland Television, 
to which reference is made to support its financial 
ability to extend $100,000 to Consolidated Nine, is 
incomplete. The financial showing of this applicant 
is merely that it has a bank letter of $2 million to 
build a permanent facility if it should be awarded 
the final grant from the Commission. This bank 
letter from Citizens National Bank is not directed to 
the question of financing an interim operation. In 
addition, like the similar letter from Citizens Na- 
tional Bank given to Consolidated Nine, Inc., the 
terms under which the loan is being made is not 
specified as it must be in order to support findings 
upon the part of the Commission that the applicant 
can meet the terms of the bank loan. The letter of 
eredit from RCA, which Florida Heartland also in- 
tends to rely upon is also related to a grant of a per- 
manent facility to Florida Heartland and cannot be 
used to support a finding that the applicant has 
$100,000 to extend to Consolidated Nine upon call of 
that corporation. 


(b) Central Nine Corporation — The financial 
ability of Central Nine Corporation to meet the 
$100,000 call of 
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Consolidated Nine is dependent in part upon a letter 
of credit from the Barnett First National Bank of 
Jacksonville, dated January 7, 1966, attached to Cen- 
tral Nine Corporation’s application for interim op- 
erating authority. This letter of credit from the 
bank, however, does not indicate that the bank is 
aware of the short term nature of the interim opera- 
tion or the fact that another party specifying a dif- 
ferent facility than Central Nine might be awarded 
the permanent license. In addition, it does not dis- 
close under what terms the loan will be made but 
merely says that the bank is happy to arrange financ- 
ing under ‘‘appropriate and legal conditions.’? Such 
conditions must be spelled out in full before this loan 
may be relied upon by the Commission. 


(ec) TV 9, Inc—The ability of TV 9, Inc. to meet 
its financial commitment of $100,000 to Consolidated 
Nine, Inc., is not adequately evidenced in its applica- 
tion. TV 9, Inc. has $15,000 in paid-in capital. In 
addition, the subscription agreement among the 
stockholders permits the corporation to call upon 
certain of the stockholders for a total cash sum of 
$135,000. The ability of the stockholders of TV 9, 
Ine. to meet the call of $135,000 from its Board of 
Directors is, in each case, evidenced by a bank letter. 
In the ease of all stockholders of TV 9, Inc., who are 
subject to call on their stock subscriptions before the 
grant of a permanent application, the bank letter 
agreeing to loan the money for this purpose is con- 
ditioned upon the issuance of a construction permit 
to TV 9, Inc. by the FCC. Only in the cases of Wil- 
loughby T. Cox, Jr. and Jack O’Callaghan have open 
lines of credit been extended. In the case of Robert 
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A. Robertson, Thomas P. Johnson, Jr., Louis C. 
Murry, Bert Roper, Hugh McKean, Joel H. Sharp, 
Jr., J. Thomas Gurney, Jr., George W. Johnson and 
David L. Nicholson, the bank letters they rely upon 
to fulfill their obligations to TV 9, Inc. require that 
a permanent license be awarded to TV 9, Inc. before 
the banks will extend loans to them to fulfill their 
subscription agreements. These bank loans are, 
therefore, inadequate as evidence of the ability of 
the TV 9, Inc. stockholders to advance sums equal 
to $100,000 for payment to Consolidated Nine by use 
of that corporation. 
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C. Consolidated Nine Has Failed To Demonstrate That Its 
Proposed Programming Reflects a Proper Study of 
the Needs of the Community 


39. No less so than any other applicant for permanent 
broadcast facilities, Consolidated Nine is required to dem- 
onstrate to the Commission that it has undertaken to ascer- 
tain the needs and interests of the area it proposes to 
serve. There is absolutely no indication in the application 
of Consolidated Nine that any survey of the community has 
been undertaken or that the programming which it pro- 
poses reflects the findings of such a survey. Indeed, it is 
apparent that no survey was undertaken and that the pro- 
gramming which it proposes does not reflect the findings 
of a proper survey. 


40. Although individual stockholders of Consolidated 
Nine may have undertaken program surveys (although it 
is not clear that all of them have done so) in order to con- 
struct the program proposals for their permanent applica- 
tions, these surveys are not sufficient to support the pro- 
gram proposals made by Consolidated Nine, which are 


61 


(184) 


totally different. As discussed supra, the programming of 
Consolidated Nine is a unique concoction which none of 
the permanent applicants for the facility would broadeast 
if they were given a permanent license. Under the Com- 
mission’s long standing policy that such surveys must be 
undertaken and that the applicant’s program judgment 
is to be relied on only so long as a bona fide effort has been 
made to ascertain the needs of the community, the present 
application cannot be granted. 


41. In the particular circumstances of this case, the sur- 
vey of the community must also include investigation of 
whether the community and its leaders believe there is.a 
local need for a joint interim operation to displace the serv- 
ice being rendered by Mid-Florida. There is evidence 
before the Commission already that a substantial segment 
of the community feels a displacement of the present serv- 
ice would not serve the public interest. See letters from 


Harold E. Scott, accompanying resolution and signatures 
sent to former Chairman Henry on March 14 and 18, 1966. 


D. There Is No Evidence That Consolidated Nine Will Be 
Able To Effectuate Its Program Proposals 


42. A critical aspect of this case is the fact that Mid- 
Florida is rendering a highly acceptable service to the 
community. This service is in existence. Programs are 
being produced on a daily basis. A highly 
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trained staff is presently operating in Orlando to provide 
this service. Mid-Florida’s operation is thus real. Con- 
solidated Nine’s application is a proposal. In these cireum- 
stances, Consolidated Nine is required to come forth with 
more than merely promises. It must be demonstrated that 
it can realistically carry out the proposals it has made. It 
has totally failed to do this. 
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43. Consolidated Nine does not now have any staff. Al- 
though it proposes a significant amount of local program- 
ming, particularly in the prime evening hours, it has not 
indicated in any manner how it could produce these pro- 
grams, gather the staff for the production, or have the 
local film and technical facilities to make such programs 
more than just nominal productions. It is clear that these 
proposals involve the production of an abnormally large 
amount of local programming in prime time not produced 
by any other major network affiliated station in the United 
States. Under such circumstances, the burden on Consoli- 
dated Nine to show that it can carry out these promises is 
particularly heavy. 


44. The lack of planning by Consolidated Nine with re- 
spect to its entire program schedule is reflected by the fact 
that it has not provided any program schedule which gives 
a description of the programs or any idea of their content. 
The program schedule merely reflects the Commission’s 
categories in the application form. In fact, Consolidated 
Nine has come up with a new local program which is ‘‘Mis- 
cellaneous’’ to be broadcast on Saturday nights between 
8:30-9:30 pm. It is clear that the Commission is without 
sufficient information to base a finding that the programs 
proposed by Consolidated Nine, Ine. can be effectuated or 
that they would serve the public interest. 


E. The Terms of the Agreement Between the Stockholders 
of Consolidated Nine Are Contrary to the Public 
Interest 


45. First, the agreement between the stockholders, at- 
tached as Appendix A to Exhibit 1 of the application, pro- 
vides for the joint interim operation to end upon the issu- 
ance of a ‘‘Final Decision of the Federal Communications 
Commission.”? Final Decision is defined as ‘‘the last de- 
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cision of the Federal Communications Commission prior to 
a petition for reconsideration filed with the Federal Com- 
munications Commission or before appeal or request for 
review to a court of competent jurisdiction.”’ 
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46. This provision has within it the possibility of further 
disruption of service to the Orlando area should the Com- 
mission decide that an interim operation is appropriate. 
For instance, in the Syracuse Channel 9 comparative hear- 
ing, after the issuance of a ‘‘Final Decision’’ and the filing 
of petitions for reconsideration, the record was reopened 
and remanded for further proceedings to the Hearing Ex- 
aminer. Such further proceedings after a ‘‘Final Deci- 
sion’? are not unusual, particularly in complex comparative 
hearings. The provisions of the Consolidated Nine agree- 
ment would permit one person to receive a ‘‘Final Deci- 
sion,’? to take over operation from Consolidated Nine 
(which previously would have succeeded Mid-Florida) and 
then further decisions may upset his right to operate the 
channel. The potential for such disruption of the con- 
tinuity of service to the public should not be tolerated. It 
is clear from the Commission’s prior experience, particu- 
larly in the Grand Rapids Channel 13 comparative televi- 
sion proceeding, that the termination date of an interim 
operation is a controversial subject which will generate 
further litigation and cause resulting harm to the service 
the public in Orlando will receive during the hearing. It 
is clear that no agreement on the manner in which the in- 
terim will end can be completely satisfactory and the only 
way in which the Commission can be assured that the ‘‘con- 
tinuity and quality of service’’ to the public in Orlando is 
continued during the hearing is by continuing the authority 
to Mid-Florida to operate on Channel 9 pending completion 
of the comparative hearing. 
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47. Secondly, the terms of the agreement between the 
' stockholders provides that any party who wishes to dis- 
miss his permanent application for Channel 9 shall share 
pro rata in the profits or losses suffered by Consolidated 
Nine up to that point in time. However, the agreement goes 
on to state that: 


“In the event an applicant for permanent facilities 
dismisses his application and withdraws before and 
prior to the issuance of an Examiner’s Initial Decision 
recommending a grant to a particular applicant, said 
party shall not have his proportionate share of any 
losses deducted from the amounts otherwise due and 
payable under the provisions of paragraph 6 herein 
above.’’ 


This provision is an incentive to a permanent applicant to 
dismiss his application prior to the issuance of an initial 
decision because he will then not have to share in any losses 


that Consolidated Nine may have suffered up to that point. 
The provision is clearly contrary to the public 
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interest. In effect, it is an indirect payment to a party dis- 
missing his application, which payment may be substan- 
tially in excess of any legitimate sum that could be paid to 
him under Section 311 of the Communications Act. In 
addition, it is the kind of provision which if approved by 
the Commission provides a clear incentive for frivolous 
applications to be filed in situations such as this where 
joint interim operations may be contemplated. It gives to 
a potential applicant a guarantee that he ‘‘may get a piece 
of the action,” participate in the hearing and assess his 
chances of receiving a permanent license, and then be per- 
mitted to withdraw without suffering any of the losses that 
might otherwise accrue to him. Seen from a different point 
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of view, this provision provides an incentive to stockholders 
with substantial assets to run the joint interim operation 
at a loss, knowing that this would provide an incentive to 
other permanent applicants who are not as financially well 
situated to dismiss their permanent applications prior to 
an Examiner’s Initial Decision. This type of provision 
clearly has the seeds of conflict sowed in it for the stock- 
holders of Consolidated Nine, and thus could further lead 
to deterioration of service to the public from such conflict. 
The problems inherent in this type of provision clearly em- 
phasize the desirability of maintaining the present service 
of Mid-Florida rather than opening up a pandora’s box of 
potential conflicts among competing permanent applicants 
who have joined in a joint interim application. 


vil. 


None or THE OTHER PERMANENT APPLICANTS FOR CHANNEL 
9 Writ Be PREJUDICED BY THE CONTINUED OPERATION OF 


cue Facmurry sy Mmw-Firorma. However, Mm-Fiorma 
Wovup Be Presvupicep anp Its Private Inrerests SERI- 
ousty AFFECTED By A GRANT oF THE CoNsoLIDATED NINE 
APPLICATION 


48. The Commission must, of course, be mindful of the 
possible prejudice which exists when one of two competing 
applicants is permitted to operate a facility in question dur- 
ing the pendency of the comparative hearing. Thus, in the 
Peoples case, the Commission noted that the expenditure 
involved in converting WGAL-TV from Channel 4 to Chan- 
nel 8 was less than the expenditure involved in the con- 
struction of a new facility. The Court noted that the Com- 
mission’s action minimized the disadvantage to Peoples and 
felt that under these circumstances, the 
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public interest in the continuity of service outweighed the 
possible prejudice to Peoples.” 


49. In our own situation, the Commission has also been 
mindful of the possible prejudice that might flow from the 
continued operation of Station WFTV by Mid-Florida. It 
provided, therefore, in the order authorizing the continued 
operation of Channel 9 that the grant of the authority 
shall ‘‘be without prejudice to, and constitute no preference 
in, any aspect of any proceeding to be held with respect 
to Channel 9 in Orlando, Florida.’’ As Mid-Florida un- 
derstands the terms of this order, it could not claim as a 
preference in the comparative proceeding, and it will not 
claim in that proceeding as a preference, the broadcast 
record of performance wihch it might have for the period 
since November 17, 1965, the date of the Commission’s order 
authorizing the continued operation of the station. Mid- 
Florida also understands that it cannot claim as a basis 


for preference in the comparative proceeding private 
equities which might result from the expenditure of money 
it has thus far made in providing service to the public. The 
Commission has, therefore, taken all necessary steps to 
eliminate any prejudice to the other applicants. 


50. The Commission, however, by permitting Mid-Florida 
to continue operation of Channel 9 is maintaining the status 
quo since it canuot undo the history of the station or of 
the prior proceedings. Consolidated Nine, however, now 
proposes to make an expenditure of $1,400,000 in order to 
construct a new facility. It is clear that the expenditure 


12 Thus, even if Mid-Florida were to suggest that it operate from its pro- 
posed site during the pendency of this proceeding under the doctrine of the 
Peoples case, the public interest would be better served by permitting such 
an operation since the outlay for the cost of the new tower (which is to be 
shared with WDBO-TV) would be less than 20% of the total cost of construc- 
tion proposed by Consolidated Nine. 
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of such fresh funds was exactly the type of prejudice which 
the Court of Appeals prohibited in Community. It is sig- 
nificant also under the terms of the joint interim agree- 
ment between the stockholders in Consolidated Nine that 
each of them has an option to acquire the physical facilities 
if it wins. In other words, the Commission will be placed 
jn the position where, if it preferred Mid-Florida or 
COMINT, the parties to the joint interim would suffer a 
tremendous cash loss in an investment which will have 
exceeded $750,000 even after any possible profits have been 
applied to the original cost. See pages 21-22, supra. Cer- 
tainly the fact 
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that the Commission could, by a grant to Mid-Florida or 
COMINT, put the parties to the interim group in this 
financially disadvantageous and oppressive position, would 
be a newly created factor which would weigh far more 
heavily toward a grant of one of the interim parties’ ap- 
plication than would the expenditures already made by 
Mid-Florida serve as a reason for granting the Mid- Florida 
application. In any event, the Mid-Florida expenditures 
have already been made. The Commission can control, 
however, the expenditure of new sums. 


51. It is clear that a joint interim operation is only 
feasible when it is the clear understanding among all the 
parties that the winner will purchase the facilities from 
the losers at the completion of the case. Only in this way 
can the parties afford to proceed with the expenditure in- 
volved to construct the new facilities. The Commission, 
however, cannot in light of the Community decision, au- 
thorize the expenditure of $1,400,000 where there would be 
tremendous pressure on the Commission to make a grant 
to one of those who participated in the joint interim opera- 
tion in order to prevent the Consolidated Nine stockholders 
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from suffering this tremendous loss. This is exactly the 
type of ‘‘oppressive’’ loss which the Court in Community 
instructed the Commission to avoid. 274 F.2d at 763. 


52. It is not without significance that even in the Pike 
Mo situation where no existing qualified service was in- 
volved, the Commission 
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was concerned about expenditures by the joint interim 
where not all the applicants were to be parties to the joint 
interim operation. The Commission, however, held that 
the expenditure of $120,000 for an AM station was not so 
great as to produce prejudice under the Community doc- 
trine. It could reasonably be expected this investment could 
be recouped before the end of the interim operation. This 


13 The Commission must also note the coercive effect upon other applicants 
from any joint interim proposal which would upset the status quo. Thus, there 
must be strong pressure upon COMINT Corporation to join in the joint in- 
terim operation since it is not likely that the Commission would make an interim 
grant to it alone. By joining a joint interim group, COMINT would un- 
doubtedly feel compelled to specify as its permanent transmitter site, the 
site designated by Consolidated Nine, for this is the only way it could avoid 
sharing in the substantial losses which would otherwise occur by the abandon- 
ment of the Consolidated Nine site and its forced sale. If COMINT chooses 
to continue prosecution of its own application at its own site, while joining 
the Consolidated Nine group for the interim, if it won and built an entirely 
new facility at its present specified site, as a shareholder in Consolidated 
Nine, it would have to bear at least 1/6 of the losses that would occur from 
non-use of the Consolidated Nine facility. The financial incentive to some- 
one such as COMINT to ‘‘throw in the towel’’ and specify the Consolidated 
Nine site as its own are thus very strong. This type of coercive effect 
upon applicants such as COMINT can only bo avoided by maintaining the 
status quo and not permitting any joint interim proposals, This kind of 
pressure for all of the applicants to specify the joint interim site also removes 
from the hearing consideration of the desirability, in terms of Section 307(b) 
of the Communications Act, of building a facility at a different site or with 
a different antenna height which might provide greater coverage. The public 
interest benefits that stem from a truly adversary proceeding, where each of 
the parties are free to urge the benefits of their own proposals, can only be 
achieved by denial of a joint interim and maintenance of the status quo. 
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is, however, not the case in the instant situation and the 
expenditure of new money by Consolidated Nine would 
place the Commission in a position where psychologically 
jt would have to deal with the financial consequences of a 
denial of the applications of all stockholders of Consolidated 
Nine. This is exactly the position that the Court in Com- 
munity instructed the Commission to avoid. 


53. The prejudice to Mid-Florida flowing from the grant 
of the Consolidated Nine application involves more than 
the expenditures of funds to build the Consolidated Nine 
facility. The deletion of the service now being rendered by 
Mid-Florida would seriously prejudice its ability to present 
its case in the comparative hearing. The present staff of 
Mid-Florida is a highly trained group whose talents will 
be utilized in the preparation of Mid-Florida’s case. Many 
of the stay will, in fact, testify at the hearing. If Mid- 
Florida is forced to go off the air, it undoubtedly will lose 
control of much of the staff who will be forced to look 
elsewhere for employment. To the extent that the present 
staff of Mid-Florida might be employed by Consolidated 
Nine, as it has proposed, these individuals would find them- 
selves in the intolerable position of attempting to please the 
stockholders of Consolidated Nine while owing some loyalty 
to Mid-Florida. It must also be emphasized that the in- 
dividuals on the staff of Mid-Florida who would not be em- 
ployed by Consolidated Nine would be seriously injured by 
the loss of their present jobs.** 


54, Consolidated Nine, in its petition for expedited ac- 
tion, refers to its desire to utilize the existing WFTV 
facilities for an interim operation rather than construct 
new facilities. It has referred to Mid-Florida’s refusal to 


14It should also be noted that deletion of the Mid-Florida present authoriza- 
tion would place Mr. and Mrs. Joseph L. Brechner, the majority stockholders 
of Mid-Florida, without current employment since their only occupation is 
that of professional broadcasting. 
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make its facilities available for such operation, but has 
: failed to include the full response. It is attached hereto as 
Exhibit B. Mid-Florida’s refusal to make its facilities 
available for an interim operation reflects its firm convic- 
: tion that the public interest (as well as its private interest) 
: would be seriously disserved by such action. Moreover, 
‘ acceptance of Consolidated Nine’s offer to lease the WF TV 
facilities would 


191 


' require Mid-Florida to finance the capital expenses of the 
interim group, in effect making it a lending agency for Con- 
solidated Nine. It is clear that Mid-Florida should in no 
event be put in the position of eliminating all investment 
risk for the interim group by making their capital invest- 
ment for them, or by turning over its staff, good will, 
' operational expertise and other facilities for their benefit. 


55. Consolidated Nine has not offered to purchase the 
WETV facilities as it is clear that they desire to have 
Mid-Florida bear all the capital risk during the time needed 
to conduct the comparative hearing. But even if it de- 
sired to purchase the facilities for interim use, the pur- 
chase would still involve the expenditure of that substantial 
sum of money which the Court in the Community case stated 
was at the very heart of prejudice to comparative con- 
sideration. Certainly, to purchase Mid-Florida’s present 
facilities for which nearly $1,500,000 has already been 
paid® and which represents a going business of high ef- 
ficiency and wide community support would require the 
very expenditure of new money contrary to the status quo 
condemned in the Community case. 


15 This sum represents present replacement costs of the physical facilities 
together with sums expended for promotion, etc., which item is related to the 
station’s intangible assets as a going concern with developed good will. 
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56. Finally, if the private interests of the applicants are 
to be weighed, full weight must be given to the $1,500,000 
which Mid-Florida has spent in establishing its station and 
to all the business and financial commitments which it has 
undertaken as a going business.’® True, these could be 
cut off by order of the Commission if the public interest 
required it. But as we have demonstrated, the public in- 
terests can only be served by continuation of Mid-Florida’s 
service. Under these circumstances, in light of the great 
prejudice which would be caused to Mid-Florida by dele- 
tion of its interim authority, it is clear the application of 
Consolidated Nine must be denied. 
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Conroiusion 


For the reasons stated herein, Mid-Florida submits that 
the application of Consolidated Nine, Ine. should be dis- 
missed forthwith. The application cannot in any event be 
granted without further proceedings to settle the sub- 
stantial and material questions of fact and policy inherent 
in the application. Mid-Florida believes that the Commis- 
sion has the discretion to continue the existing service pro- 
vided by WFTV without giving further consideration to 
the Consolidated Nine application, and it is clear that the 
public interest would be served by such action. If, however, 
there is to be any action taken looking toward the deletion 
of this service, then further appropriate proceedings are 


16 For instance, Mid-Florida has contracts which obligate it to purchase 
film for future use in a sum of $130,297.13. 
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required, including, at a minimum, oral argument before 
the Commission. 


Respectfully submitted, 
M-Frorma TELEVISION 


Joel H. Levy 


Cohn and Marks 
317 Cafritz Building 
Washington, D. C. 
Its Attorneys 
March 16, 1966 
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EXHIBIT A 


Errect or [wrerrm OPERATION ON 
Race RELATIONS In ORLANDO AREA 


The effect on the Orlando community from the disrup- 
tion of the present service pending a comparative hearing 
would be particularly unsettling in the area of race re- 
lations. 


WETY in its editorial and programming policies, as well 
as the activities of its staff, has made a major contribution 
to racial relations in this Central Florida area. Led by 
its present management, WETYV has had long experience 
in handling racial matters. The station has assumed a 
position of leadership in this community for the advance- 
ment of intelligent racial relations. The prior experience 
of Mr. Joseph L. Brechner in public service, particularly in 
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Washington, D.C. and suburban Maryland at WGAY, 
made him extremely sensitive to the seriousness and po- 
tential dangers of bad racial relations both in the nation 
and within the community. 


When Mr. Brechner arrived to personally manage 
WFTYV in 1960, there was segregated programming, such as 
the children’s programs in which whites participated Mon- 
day through Thursday, and Negro children were invited on 
Friday. Later there was a dance band type of program 
in which Negroes, while permitted to participate in the 
program, were scheduled on a segregated basis. After one 
or two disagreeable experiences, Mr. Brechner cancelled 
out both programs on Channel 9. The station adopted the 
policy that prohibited segregation in the passing out of 
tickets or prizes or in the participation of individuals on 
panels. News events and discussion programs were to be 
made or developed on the basis of the normal flow of events 
with no particular emphasis of selection or rejection on the 
basis of race or color. The same policy was to apply with 
subject matter of editorial discussions. 


Issues involving Negroes were neither to be edited out 
nor favoritism shown to Negro groups or individuals. The 
word ‘‘Negro’’ or racial references were deleted from news 
reports except when absolutely essential for a description or 
identification. Editorials included support of Negro ac- 
tivities and sometimes criticism. In other words, the sta- 
tion’s policy reflected racial problems and issues as part of 
the normal activities of the community. 
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When the NAACP had a local convention in 1961, the 
station commented on it editorially as it might have other 
meetings in the area, even though at that time in this part 
of the world the NAACP was regarded as an extremely 
radical organization. When WFTV had a live talent show 
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which included some Negroes entertaining and a local spon- 
sor objected strenuously, he was reminded that while the 
station did not attempt to impose its policies, attitudes or 
philosophy upon him, it did not and would not accept his 
attempt to control station policy. He was notified that any 
time he wished to cancel his participation or sponsorship of 
this program he could, In this instance he did and it was 
several years before he returned to the station as a sponsor. 


Some of the station’s news and discussion programs in 
the beginning included comments by Negroes and they 
would often result in a rash of race-hating telephone calls. 
When the ABC Network originated a program called ‘‘Walk 
in My Shoes’? which was a documentary about Negro 
life acted by Negroes, WFTV did not hestitate to carry the 
program even though there was considerable nervousness 
about it and knowledge that other southern stations would 
not carry it. The station’s concern with the attitude of 
some members of the public over the program required 
that the local police and county sheriff’s office be notified 
and asked to be on the alert for possible violent reaction 
against the station or its personnel on the eveniing of the 
broadcast. That this concern was realistic is indicated by 
the rash of telephone calls that the station did receive from 
race-haters that evening. But other than the verbal com- 
plaints, there was no further reaction. WFTV was the 
only station in Florida to broadeast this program. 


At the present time, programs are scheduled which involve 
Negroes and there is rarely, if any, public criticism. In 
1963, a sticker was posted on the front door of the station 
stating that ‘‘A Ku Klux Klansman was here.”’ Late in 
1965, WF TV carried a network program about the Ku Klux 
Klan and there was a threat of bombing of the transmitter. 
Area and federal officials were notified and the FBI was 
furnished with the source of the information. 
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The station has editorialized on such issues as Little Rock, 
Selma and Meridian, Mississippi, stressing the dangers of 
these violent situations and relating these matters to the 
Central Florida area. Such editorials were mailed to 
businessmen and thought leaders including the Mayor of 
Orlando. The station supported and participated in the 
first 
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call for the development of a local Orlando Inter-Racial 
Committee and the President of WFTV, Mr. Brechner, 
was among the leading business and civic leaders who par- 
ticipated in the early conference and who permitted local 
publication and broadcast of their names and business, 
church and professional affiliations. Orlando was one of 
the first communities in the nation to do this and this 
fact was published over national wire services, newspapers 
and news broadcasts. 


Mr. Brechner has served throughout the years on the 
Inter-Racial Committee. He has also served as Chairman 
of the Public Relations Sub-Committee. He arranged for 
a dialogue between media and distributed suggestions on 
how to handle racial matters based upon information and 
experience in other areas of the country. 


In part, as a result of WFTV’s affirmative policy to 
promote harmonious race relations, Orlando has had al- 
most no racial difficulties. Integration of public facilities 
is an accepted fact. The employment of Negroes has in- 
creased and the climate of the area is such that continued 
progress should occur in this area with no difficulty. 


The knowle dge and experience of the station and its 
management in the area of race relations has earned for it 
the respect of both officials and individual organizations 
who have concerned themselves with this problem. The 
station, by demonstration and its forthrightness, as well as 
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its logic and intelligence, demonstrated that it could discuss 
these matters openly and that reasonable citizens would 
react accordingly. 


Certainly, this matter should be given very serious con- 
cern and attention in determining the interim operation. 
The station continues to serve as a courageous and intelli- 
gent outlet for the support of intelligent leadership in 
racial matters. This capability is based upon long experi- 
ence and cannot be immediately replaced. To do so might 
be a serious loss to the community and impose additional 
burdens at this critical time. Compare Office of Communi- 
cation of the United Church of Christ, et al. v. Federal 
Communications Commission, U.S. App. D.C., No. 19,409, 
decided March 25, 1966. 


196 
EXHIBIT B 


LAW OFFICES 


COHN AND MARKS 
Cafritz Building 
Washington, D. C. 20006 
March 26, 1966 
Telephone 
Sterling 3-5880 


Cable Address 
Comar-Washington, D. C. 
Lewis I. Cohen, Esq. 
Cohen and Berfield 
711 Fourteenth Street, N. W. 
Washington, D. C. 20005 


Dear Lew: 


T have your letter of March 22, 1966 in which you have sup- 
plied further information concerning the proposal of a 
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corporation known as Consolidated Nine, Inc. to request 
interim authority to operate Channel 9 pending the reso- 
lution of the comparative proceeding to be held. 


You are advised that Mid-Florida Television Corporation 
considers that it would be a great disservice to the public 
interest if the present authority of that corporation to 
operate Station WFTV on an interim basis were to be 
deleted or modified as Consolidated Nine, Inc. apparently 
proposes. Under these conditions, Mid-Florida Television 
Corporation must inform you that it will object to any such 
proposal and since it believes that such a proposal will not 
serve the public interest, it is unwilling to lease its exist- 
ing transmitter and studio facilities to Consolidated Nine, 
Ine. and it is unwilling to lease or sell any interest which 
it may have in its proposed new tower facilities. 


Sincerely, 


Pavu Dosry 
ec: Mr. James B. Sheridan 
Keith E. Putbrese, Esq., 
Counsel for Comint Corporation 
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WFTV EDITORIALS JUNE, 1965-NOVEMBER, 1965 
Date Title 


June 8, 1965—Legislative Reapportionment 
June 9, 1965—Agriculture’s Future in Florida 
June 10, 1965—Downtown Orlando Expansion 
June 11, 1965—Closing the Courts 

June 14, 1965—Air Warfare 

June 15, 1965—The Business of Culture 

June 16, 1965—Reapportionment Dilemma 

June 17, 1965—Hditorial Mailbag 

June 18, 1965—Youth Opportunity Campaign 
June 21, 1965—Southern Senators Speak 

June 22, 1965—Snipes and Gripes 

June 23, 1965—Dangerous Summer 

June 24, 1965—T'wenty Years and Twenty Days 
June 25, 1965—Second Stage Baby Boom 

June 28, 1965—Republican Confusion in Florida and Nation 
June 29, 1965—Letters from Cape Kennedy 
June 30, 1965—Views on Communism 

July 1, 1965—Florida’s New Legislature 

July 5, 1965—Second Look at Independence 
July 6, 1965—Going out of Business Sale 

July 7, 1965—Who Will Smash the Atom? 

July 8, 1965—Orlando vs. St. Augustine 

July 9, 1965—Governor Burns and Downtown Problems 
July 12, 1965—Editorial Mailbag 

July 13, 1965—Free Press and Fair Trial 

July 14, 1965—Critical Airline Situation 

July 15, 1965—Snipes and Gripes 

July 16, 1965—Teachers Course of Action 

July 19, 1965—Brevard County Mail-a-Thon 
July 20, 1965—Two Angry Americans 
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Date Title 


July 21, 1965—Snipes and Gripes 

July 22, 1965—Central Florida’s Educational Goals 
July 23, 1965—Downtown Parking Meters 

July 27, 1965—Opposition to What 

July 28, 1965—Free Press Summit Conference 
July 29, 1965—It’s A Small World 

July 30, 1965—Orlando Loses a Leader 

August 2, 1965—Viewpoint on Sex Education 
August 3, 1965—Teacher Civil Rights 

August 4, 1965—Revised Census 

August 5, 1965—Racial Discrimination and Poverty 
August 6, 1965—Gemini-4 Plus 5 

August 9, 1965—Snipes and Gripes 

August 10, 1965—A Statement on Fairness 
August 11, 1965—Inadequate School Facilities 
August 12, 1965—Orange County Juvenile Court 
August 13, 1965—Preview GT-5 Launch 

August 16, 1965—Tupperware Fiesta J ubilee 
August 17, 1965—Theatre Hall Confusion 

August 18, 1965—Snipes and Gripes 

August 19, 1965—Master Publicity Man 

August 20, 1965—Downtown Auditorium Prospects 
August 23, 1965—Progress in Race Relations 
August 24, 1965—Central Florida’s Growing Challenge 
August 25, 1965—School Fire Safety 

August 26, 1965—Hurricane Watch 1965 

August 27, 1965—Soviet Union 1965 

August 30, 1965—Who Runs the PTA 

August 31, 1965—Blind Drivers 

September 1, 1965—Trouble Makers 

September 2, 1965—New Educational Challenges 
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Date Title 


September 3, 1965—Moral Issues of Our Times 
September 7, 1965—Law Enforcement Problems 
September 8, 1965—Hditorial Mailbag 

September 9, 1965—The Costs of Auto Accidents 
September 10, 1965—TV’s New Season 

September 13, 1965—Prelude to Tragedy 

September 14, 1965—Voter Re-registration 
September 15, 1965—Water Control and Conservation 
September 16, 1965—Suppression of News 

September 17, 1965—Good Citizenship 1965 
September 20, 1965—Sharing Library Costs 
September 21, 1965—Orlando Customs Office 
September 22, 1965—Florida’s Public Junior Colleges 
September 23, 1965—Citizens for Water Control 
September 24, 1965—Jewish New Year 

September 27, 1965—The Missing Theatre-Music Hall 
September 28, 1965—Locating the Missing Theatre-Music 


Hall 
September 29, 1965—Prayer in School Confusion — 


September 30, 1965—Florida’s Free Press Summit 
Conference 

October 1, 1965—Dedicated Law Enforcement 

October 4, 1965—A Man of Peace 

cher, 1965—Responsibility of the Law and News 
Media 

October 6, 1965—Snipes and Gripes 

October 7, 1965—Martin Company and the Future 

October 8, 1965—Criticism of TV 

October 11, 1965—We’re Not Against Downtown 

October 12, 1965—Give the United Way 

October 13, 1965—Culture is Good Business 

October 14, 1965—Freedom’s Enemies at Home 

October 15, 1965—Public Housing Blockers 

October 18, 1965—The Moral Fiber of American Youth 
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Date Title 


October 19, 1965—The Public and the Courts 

October 20, 1965—Logic 

October 21, 1965—Snipes and Gripes 

October 22, 1965—Homosassa Springs 

October 26, 1965—Automobile Insurance Propaganda 

October 27, 1965—Disney and Downtown 

October 28, 1965—November Election Issues 

October 29, 1965—Florida’s Road Bond Issue 

November 1, 1965—Education at the Polls 

November 2, 1965—Snipes and Gripes 

November 3, 1965—Election Sour Grapes 

November 4, 1965—Editorial Mailbag 

November 5, 1965—The Handsome American 

November 8, 1965—Harper’s Chops Porkchoppers 

November 9, 1965—Railroad Cross Responsibility 

November 10, 1965—Editorial Mailbag 

November 11, 1965—Downtown Christmas Parade 

November 12, 1965—American Education Week 

November 15, 1965—Disneyworld Comes to Central 
Florida 

November 16, 1965—Disney Impact on Central Florida 

November 17, 1965—Christmas Parade Reaction 

November 18, 1965—AIl Broadcasters Are Not Color Blind 
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FEDERAL COMMUNICATIONS COMMISSION 


File No. BPCTI-7 


Opposition to Petition To Deny Application 


Consolidated Nine, Inc., by its attorneys, opposes the 
Petition To Deny its application for interim operation of 
Channel 9, Orlando, Florida, filed by Mid-Florida Tele- 
vision Corporation. It is respectfully urged that Consoli- 
dated Nine, Inc.’s application be promptly granted. 
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Mid-Florida Television Corporation’s Continued Operation 
of Channel 9, Orlando, Florida, Is Illegal and Should 
Be Immediately Terminated 


1. Consolidated Nine, Inc. is a corporation consisting of 
the following applicants for permanent authority to op- 
erate on Channel 9: 

Central Nine Corporation 

Florida Heartland Television, Inc. 

Orange Nine, Inc. 

TV 9, Inc. 

Howard A. Weiss 

Florida 9 Broadcasting Co. 
The corporation has been specifically organized for the 
purpose of applying for and operating Channel 9 pending 
the resolution of the comparative proceeding. 

$22 

On April 12, 1966, Consolidated Nine filed an application 


on Form 301 seeking a construction permit to operate 
Channel 9 on an interim basis. 


2. Mid-Florida makes the transparent argument that 
Consolidated Nine in filing its application for interim au- 
thority is not concerned with serving the public interest, 
but rather it claims that the stockholders of the corpora- 
tion are concerned only with furthering their own private 
rights and interests. This protestation is out of character 
for Mid-Florida, about whom the Court in WORZ, Ine. v. 
FCC, 345 F. 2d 85, expressed a ‘‘nagging uncertainty’’ 
concerning its qualifications to serve the public and to 
become a licensee of the Commission.t Indeed, Mid- 


1In this connection, there are pending before the Commission pleadings 
requesting special issues in the Order of Designation relating to the permanent 
applications, to determine the circumstances surrounding the filing of the 
“<Seott letter’? and accompanying resolution, with particular reference to the 
role played by the principals of Mid-Florida and its agents in connection there- 
with (See Statement filed by Consolidated Nine on April 14, 1966). 
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Florida’s patently illegal continued operation of Channel 
9 must be terminated promptly if the public is to be served 
by the best qualified applicant for permanent authority to 
operate on that channel. The teaching of Community 
Broadcasting Company, Inc. v. FCC, 274 F. 2 753, is that 
the public is entitled to the best qualified applicant, and 
the Court’s decision reflects the conviction that such a 
choice can only be made if the comparative proceeding for 
regular authority is a fair one which results in no prejudice 
to any of the competing applicants. Community makes 
clear that if interim operation is to be permitted, it must 
be one which will afford all applicants for permanent au- 
thority an opportunity to participate equally and on a 
pro rata basis during the comparative proceeding. This 
philosophy was stated succinctly by the Court at 274 F. 2d 
758: 
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‘The grant of temporary authority to one of several 


competing applicants before there has been any hear- 
ing is pregnant with danger to truly comparative con- 
sideration.’’ 


The Commission in Oak Knoll Broadcasting, 2 RR 2nd 1101 
(1964), and Pike-Mo Broadcasting, FCC 65-1157, released 
December 27, 1965, explicitly recognized the vice of its 
action in Community in authorizing unilateral interim op- 
erating authority to an applicant for a VHF television sta- 
tion, for its grant of interim authority in both proceedings 
was designed to insure that in fact, as well as in law, there 
would be no prejudice to any of the applicants for perma- 
nent authority. In Oak Knoll, the Commission granted an 
application for interim authority where neither the per- 
mittee nor its principals were applicants for regular au- 
thority. In Pike-Mo, the Commission granted the applica- 
tion of a corporation, like Consolidated Nine, which was 
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open equally to all applicants for permanent authority. In 
an even broader context, the rationale of these cases estab- 
lishes that Mid-Florida’s continued operation of Channel 
9 contravenes the spirit and letter of other judicial deci- 
sions as well. The intricate and critical problems involved 
in authorizing one of the competing applicants to operate 
a broadeast facility pending resolution of a comparative 
hearing were sharply drawn in Ashbacker Radio Corp. v. 
FCC, 326 U.S. 327 (1945). In that case, the Supreme Court 
held that where mutually exclusive applications are filed 
for the same facility, the Commission cannot grant one 
without having afforded a hearing to all, since any subse- 
quent ‘‘comparative’’ proceedings would be rendered, in 
effect, a nullity. 


3. Mid-Florida’s analysis of the Court’s decision in Com- 
munity borders upon the frivolous. For it urges upon the 
Commission the curious theory (Section III and Paragraph 
6) that it is a ‘‘fully qualified operator”’ 


$24 
providing an ‘‘existing and unlicensed service’? which it 
characterizes as ‘‘interim’’. This strained attempt to create 
a status for Mid-Florida different from the other appli- 
eants for regular authority to operate on Channel 9 con- 
fuses the distinction between being ‘‘disqualified’’ to file 
an application and being ‘‘qualified as a licensee of the 
Commission’’. There can be no question as a result of the 
Court’s decision in WORZ, Inc. v. FCC that Mid-Florida 
has not been found qualified as a licensee. For the Court 
voided the Commission’s grant to Mid-Florida and ordered 
the Commission to reopen the proceeding ‘‘. . . with an 
adequate opportunity provided for the receipt of new appli- 
cations from persons who have not hitherto appeared here- 
in’’. Furthermore, the Court held ‘‘with or without the 
filing of such new applications, the award of this authority 
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should be set down for a new hearing’’. Obviously, the 
Court did not consider Mid-Florida ‘‘qualified”’ or it would 
not have ordered the Commission to determine Mid- 
Florida’s qualifications in a further proceeding, regardless 
of whether additional applications for Channel 9 were 
filed. The Court’s decision makes clear that Mid-Florida 
would be afforded an opportunity to file an application and 
be treated like every other applicant. The clear, indisput- 
able purpose of the remand of this proceeding, therefore, 
was to institute a completely new comparative proceeding. 
The institution of such proceedings, if they are to be 
meaningful, necessarily implies the need to consider all 
applicants in an equal manner, according no applicant any 
comparative advantage. To construe the decision as Mid- 
Florida does is to assume that the same Court that de- 
cided Community overruled it in WORZ, Inc. without even 
mentioning its previous decision. Mid-Florida’s necessity 
to escape from the salutory consequences of 
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Community, Oak Knoll, and Pike-Mo, is made clear by its 
own characterization of its present operation, at Para- 
graphs 4 and 6 of the petition, as being ‘‘interim’’ in 
nature. Putting aside for the moment that Mid-Florida 
has not filed, as required by the Commission’s Rules,* an 
application seeking interim authority, by its own admis- 
sion, it is requesting on the one hand to provide what it 
calls interim service, and on the other hand, Mid-Florida 
claims that it is not subject to the Court’s and the Com- 
mission’s clearly stated Rules and policies regarding in- 
terim authority. In a feeble attempt to rationalize this 
unsupportable position, Mid-Florida urges that it should 
be treated above the law, because although its operating au- 
thority was revoked by the Court, it was permitted to re- 
apply. This specious distinction must be summarily re- 


1 See Section 1.592 of the Commission’s Rules. 
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jected if Community, Oak Knoll and Pike-Mo are to have 
substance. 


4. Mid-Florida recognizes that the Commission’s deci- 
sions in Oak Knoll and Pike-Mo preclude its further opera- 
tion of Channel 9. Thus, it attempts to distinguish these 
cases on the grounds they present ‘‘... the situation where 
the existing service was required to be deleted because the 
operators had been determined to be disqualified’? (Para- 
graph 7). This distinction is without significance, for in 
both these eases, the prior licensees lost their licenses for 
cause by action of the Commission. In this case, Mid- 
Florida lost its authorization for cause by action of the 
Court of Appeals. Relevantly, the results are indistin- 
guishable. Furthermore, Oak Knoll and Pike-Mo are con- 
trolling for they involve interim operation of a broadcast 
service pending 
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the resolution of the comparative proceeding. Whether the 
operator had been disqualified or whether it was to be per- 
mitted to attempt to establish its qualifications had no bear- 
ing upon the Commission’s decision in Oak Knoll, or in 
Pike-Mo. Both decisions implement the Court’s decision 
in Community. Both decisions make clear that there can 
be no grant of interim authority to an applicant if such 
action could in any way prejudice the Commission’s subse- 
quent dispostion of the various applications for permanent 
authority. In Oak Knoll, the Commission stated the test for 
interim operation to be: 


“‘[The application must be one] which would most 
completely avoid any possible disadvantage or detri- 
ment to the applicants for regular use based upon the 
principles of the Community case. ..”’ 


Under this standard, Mid-Florida’s continued operation of 
Channel 9 is illegal and must be immediately terminated. 
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5. While the Commission in its Order (FCC 65-1021) 
released November, 1965, authorizing Mid-Florida to con- 
tinue to operate temporarily on Channel 9, pending further 
order of the Commission, specifically alluded to the state- 
ment of the Court of Appeals in WORZ that ‘‘temporary 
authority for the continued operation of the station may be 
granted by the Commission in its diseretion’’, this does not 
suggest or warrant an authorization to ignore both the 
Commission’s Rules: as well as the facts before it. The 
Court spoke of continued operation of the station. Noth- 
ing contained in the decision indicates that Mid-Florida 
was to continue the operation. It is clear therefore 
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that the Court’s statement in this proceeding regarding 
continued operation of the station does not justify or permit 
the Commission granting authority on any basis which 
does not comport with the Court’s decision in Community 


and the Commission’s decisions in Oak Knoll and Pike-Mo. 
Mid-Florida concedes, as it must, at Paragraph 49, the likeli- 
hood of prejudice to the other applicants and thus to the 
public that flows from its continued illegal operation of 
Channel 9. It claims that this prejudice has been mini- 
mized by the language in the Commission’s Order author- 
izing Mid-Florida to continue to operate on Channel 9 until 
further order from the Commission. The Commission 
stated such operation was to ‘‘be without prejudice to and 
constitute no preference in any aspect of any proceeding 
to be held with respect to Channel 9 in Orlando, Florida’’. 
The Commission’s Order in Community which was vacated 
by the Court, contained language virtually identical to that 


* Section 1.592 of the Commission’s Rules sets forth the applicable policies 
corcerning applications for conditional grants. Sub Section (b) provides 
tha:' no ‘‘interim (conditional) grant will be made unless all of the com- 
petitg applicants have been afforded a reasonable opportunity to par- 
ticiy te in the group seeking the interim (conditional) grant’’. 
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used by the Commission in its Order of November 19, 1965. 
Thus, to say this Order removes any impediment to Mid- 
Florida’s continued illegal operation of Channel 9 is to 
disregard the Court’s decision in Community and the Com- 
mission’s decision in Oak Knoll and Pike-Mo. Indeed, the 
Commission in Pike-Mo specifically recognized the ‘‘exist- 
ing law holds ... that an interim grant to any one appli- 
cant who is also seeking permanent authority could preju- 
dice the final outcome of the comparative proceeding yet to 
be held ...’? Accordingly, the Commission held that 1380 
Radio Corporation was disqualified from receiving interim 
authority because ‘‘it involves the same personnel as KWK 
Broadcasting Corporation, a permanent applicant’. In 
view of the Commission’s decision in Pike-Mo, it seems 
incredible that Mid-Florida 
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would urge, as it does in Paragraph 53, that grant of Con- 


solidated Nine’s application will prejudice it. Mid-Florida 
claims ‘‘the deletion of service now being rendered by Mid- 
Florida would seriously prejudice its ability to present its 
case in the comparative hearing.’? Furthermore, it states 
that Mid-Florida’s present staff will be the staff proposed 
in its permanent application. It was in recognition of 
factors such as these which prevent a fair hearing that 
caused the Court in Community to inveigh against an 
accumulation of ‘‘... this great advantage of demonstrated 
past performance as against the promised future perform- 
ance of the competing applicants’? 274 F. 2d 753, 758. 
Thus, the precise prejudice to ‘‘the final outcome of the com- 
parative proceeding yet to be held . . .”’ that the Commis- 
sion made clear it would not tolerate in Pike-Mo is inherent 
in Mid-Florida’s continued operation of the station pending 
the resolution of the comparative proceeding. It follows 
then that even were Mid-Florida’s thesis otherwise tolerable 
the Commission in the exercise of its discretion could not 
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award interim authority to one of the several Channel 9 
applicants. Furthermore, the efforts by Mid-Florida to 
embrace the Community case in support of its position is 
strained. Initially, it should be said that the Court of 
Appeals in Community was not merely concerned with the 
effect of expenditures as a prejudicial consideration in the 
grant of interim authority to one mutually exclusive appli- 
cant. Other dangers were also clearly recognized: 


«|. . intervenor will accumulate the great advantage 


of demonstrated past performance as against the 
promised furture performance of the competing appli- 
eant.’’ 274 F. 2d 753, 758. 

‘‘Ordimary human experience tells us that these 


factors [pertinently, ‘advantages which inhere in satis- 
factory interim operation’] have a force 
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which cannot always be set aside by the triers no 


matter how sincere their effort or intent’. Id. at page 
759 


‘*... a temporary grant is not only potentially preju- 
dicial to the party or parties not favored but jeop- 
ardizes the whole scheme of full comparative consid- 
eration. It should be used only in circumstances which 
meet the Commission’s own rules and its warning that 
this is an ‘extraordinary’ step’’. Id. at page 761 


Even in terms of the expenditure, it is the fact of the ex- 
penditure (with the attendant possibility of loss if the in- 
terim operator does not prevail in the comparative pro- 
ceeding) that precipitated the Court’s concern. And this 
would be equally true irrespective of whether a past ex- 
penditure is involved (as in the case of Mid-Florida) or a 
current expenditure by a new interim operator. 


6. Mid-Florida claims that Zenith Radio Corporation, 9 
RR 555 (1953) ; Peoples Broadcasting Co. v. United States, 


90 


(330) 


209 F. 2d 286, provides support for its position that it has 
certain ‘‘rights’’ not shared by the other applicants. Its 
reliance on these eases is misplaced. In the first place, 
both of these cases were decided prior to the Court’s and 
Commission’s decisions in Community, Oak Knoll, and 
Pike-Mo, and accordingly are no longer controlling prece- 
dent insofar as incompatible with the latter cases. In the 
second place, however, and this is the critical point, ante- 
cedent decisions, issuing from particular circumstances 
there present, are inapposite where, as here, the very de- 
cision of the Court of Appeals which opened Channel 9 for 
new applicants has clearly and unequivocally laid down the 
ground rules for the hearing; viz., all applicants are to be 
treated on a completely equal, non-prefered basis. This 
fact 
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preempts the matter and dictates that, if there is to be 
an interim operation pending the outcome of the compara- 
tive proceeding, all applicants must be permitted to partici- 
pate therein on an equal basis. Mid-Florida also relies on 
the Commission’s action in WHDH, Inc. (FCC 64-808), 
released September 4, 1964, which denied a request for in- 
terim authority. That proceeding is inapposite for WHDH 
had pending an application for renewal of license and the 
Commission’s decision to deny an interim operation was 
expressly based upon Section 307(d) of the Act’s require- 
ment that the license of a renewal applicant be continued in 
effect, pending any hearing and final disposition of the 
application for renewal of license. Mid-Florida has neither 
a license nor a permit to operate Channel 9. It has the 
same rights and only the same rights which each applicant 
for permanent authority to operate on Channel 9 has— 
namely, to be treated fairly. 
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The Commission Should Promptly Grant Consolidated 
Nine, Inc.’s Application for Interim Authority 


7. Mid-Florida strenuously urges that an interim opera- 
tion is ‘‘cumbersome”’ (paragraph 15), and thus it claims 
it should be permitted to continue its patently illegal op- 
eration of Channel 9 during the pendency of the compara- 
tive proceeding. The Commission, in both Oak Knoll and 
Pike-Mo recognized that an interim operation is the only 
way to continue the existing service in a situation such as 
the instant one where a hearing on the applications for 
permanent authority must be held to determine which 
applicant is the best qualified one to serve the public. Con- 
solidated Nine recognizes that certain practical considera- 
tions make interim operation somewhat different than 
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operation by an individual licensee. However, interim op- 


erations are no novelty and in several areas are or were 
providing commendable television and radio service.’ Perti- 
nent interim operations are in effect in Pasadena, Cali- 
fornia, as a consequence of the Commission’s decision in 
Oak Knoll, and in St. Louis, Missouri, as a result of the 
Commission’s decision in Pike-Mo. Represented among the 
several applicants for permanent authority to operate on 
Channel 9 are individuals who most certainly reflect a far 
greater breadth of identification with Orlando and its 
environs than is true of Mid-Florida alone. Logically and 
realistically, an interim operation should be expected 
thereby to be more fully responsive to local needs. Mid- 
Florida’s evaluation of its operation as compared to a pro- 
posed interim operation should be ignored for what it is— 
an untested, subjective, self-appraisal, based upon selected 


1 For example, in Rochester, New York; Syracuse, New York; and Grand 
Rapids, Michigan. 
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excerpts from a broadcast record compiled under a voided 
authorization. 


8, As can be expected from a corporation whose au- 
thorization has been voided by the Court and which wants 
to continue its illegal operation. the thrust of Mid-Florida’s 
petition is that Consolidated Nine’s application is defective. 
Consolidated Nine’s application is fully responsive to the 
admonition in Oak Knoll that the Commission would only 
grant an interim application ‘‘... which would most com- 
pletely avoid any possible disadvantage or detriment to the 
applicants for regular use based upon the principles of the 
Community case ...’? Furthermore, the framework of Con- 
solidated Nine’s application is based upon and was ap- 
proved by the Commission as consistent with the rationale 
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of Community when it granted the application of Radio 
Thirteen-Eighty, Inc. in Pike-Mo. In point of fact, the 


agreement of subscribing stockholders of Consolidated 
Nine (Exhibit 4, Appendix A) is closely modeled after the 
agreement which was included as part of the application 
of Radio Thirteen-Kighty, Inc. and Mid-Florida’s attack on 
the provisions of this agreement is really a challenge to the 
Commission’s grant in Pike-Mo, which is now being de- 
fended by the Commission before the Court. Thus, con- 
sistent with the ordering clause of Paragraph 9(c) in 
Pike-Mo, the agreement of subscribing stockholders does not 
require that the winning permanent applicant purchase the 
physical facilities of Consolidated Nine when the interim 
operation is terminated. The agreement of subscribing 
stockholders specifically provides that each applicant for 
permanent authority is permitted to join the corporation 
and to name a representative to the Board of Directors. 
Indeed, the two remaining applicants, including Mid- 
Florida have been invited to join Consolidated Nine on an 
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equal and pro rata basis. Under the terms of the agree- 
ment, these applicants may join Consolidated Nine for a 
period of up to thirty days after the Commission has 
granted Consolidated Nined’s application. It is within this 
context that Mid-Florida’s self-serving objections to Con- 
solidated Nine’s application must be viewed. Typical of 
the objections which the Commission should brush aside is 
Mid-Florida’s view expressed in Paragraph 33 that Con- 
solidated Nine’s charter does not give the corporation 
specific power to operate a television station on an interim 
basis. The Articles of Consolidated Nine do give the cor- 
poration sufficient authority to operate Channel 9 on an 
interim basis. It is Consolidated Nine’s understanding 
that Mid-Florida’s charter does not contain the explicit au- 
thority it believes Consolidated Nine should be required 
to furnish. 


333 
Yet, by its own admission, it is operating Channel 9 on an 


interim basis (See Paragraph 6). As pointed out above, 
many of the provisions of Consolidated Nine’s application 
are found in the application of Radio Thirteen-Highty, 
Inc. which the Commission granted. In fact, some of the 
provisions attacked by Mid-Florida as contrary to the public 
interest were ones defended by the Commission vigorously 
in the oral argument and in the brief filed in Pike-Mo. 
(Beloit Broadcasters, Inc. v. FCC, Case No. 19908, filed 
April 4, 1966). The arguments raised concerning Consoli- 
dated Nine’s legal and financial qualifications, availability 
of revenue, and estimate of revenue are without merit and 
were obviously made with the hope that a hearing would 
permit Mid-Florida to continue its illegal operation of 
Channel 9. Similar arguments were raised and rejected 
in both Oak Knoll and Pike-Mo. Mid-Florida’s arguments 
should be disposed of in the same manner. In this connec- 
tion, the Commission should summarily deny Mid-Florida’s 
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demand in Paragraph 38 that Consolidated Nine furnish 
letters from equipment manufacturers and banking institu- 
tions which expressly recognize the life expectancy of Con- 
solidated Nine. The information submitted by Consolidated 
Nine in its application is more than ample for the Com- 
mission to make the statutory finding that Consolidated 
Nine is financially qualified. Mid-Florida has submitted 
no information in its petition which establishes that any of 
these organizations were mislead by Consolidated Nine. 
Mid-Florida’s objections concerning Consolidated Nine’s 
program proposal should also be categorically rejected. 
As the Commission’s brief in Beloit makes clear, interim 
operation by definition is of a temporary nature pending up 
resolution of a comparative proceeding. It is within this 
frame of reference 
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that the Commission should examine Consolidated Nine’s 
programming proposal and make the required statutory 
finding that the programming will serve the public inter- 
est. Nothing more is required. The Commission should 
also summarily reject Mid-Florida’s argument in Para- 
graph 34 that since petitions to dismiss have been filed 
against three of Conosolidated Nine’s stockholders, its 
application for interim authority should not be granted. 
Paragraph 16 of the agreement of subscribing stockholders 
specifically anticipates a situation similar to one where a 
stockholder’s application is dismissed, and the agreement 
provides under those circumstances for the withdrawal of 
the stockholder from Consolidated Nine, Ine. 


9. The transmitter site proposed by Consolidated Nine 
in its application is not the site being presently occupied 
by WFTV. Consolidated Nine would have much preferred 
to employ that site for the interim operation of the station. 
Unfortunately, Mid-Florida Television Corporation has 
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shown no disposition to make its facilities available for 
that purpose. As Exhibit 5 of Consolidated Nine’s appli- 
cation explains, representatives of the stockholders con- 
stituting Consolidated Nine have contacted Mid-Florida 
Television Corporation requesting information regarding 
whether Mid-Florida would lease the existing transmitter 
and studio facilities for interim use. Reference was also 
made to the proposed joint use of a new site and tower by 
the Outlet Company, licensee of television station WDBO, 
Orlando, and Mid-Florida, and information was requested 
regarding whether these facilities would be available for 
interim use. No reply from Mid-Florida was received at 
that time. Subsequently, a representative of Consolidated 
Nine, Inc. inquired as to whether Mid-Florida Television 
Corporation would be willing to participate in an interim 
operation of Channel 9. He was advised by counsel for Mid- 
Florida Television Corporation 
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that his client did not desire to participate in such a ven- 
ture. On March 22, 1966, a letter was sent to counsel for 
Mid-Florida Television Corporation again inquiring 
whether Mid-Florida Television Corporation would be 
willing to participate in an interim operation of Channel 9. 
On March 28, 1966, counsel for Mid-Florida Television 
Corporation rejected Consolidated Nine’s offer and stated 
in part that Mid-Florida Television Corporation: 


“| . is unwilling to lease its existing transmitter and 
studio facilities to Consolidated Nine, Inc. and it is 
unwilling to lease or sell any interest which it may 
have in its proposed new tower facilities’’. 


Consolidated Nine is still willing to lease, upon reasonable 
terms, the existing transmitter and studio facilities of 
WETV. Consolidated Nine is also willing to explore leasing 
or purchasing the proposed new tower facilities of WFTV. 
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Manifestly, it would be more expeditious and logical to fol- 
low this procedure for interim operation of the station 
than to construct new facilities. However, Mid-Florida 
has shown it has no intention to cooperate with Consoli- 
dated Nine, Inc. so as to ensure a continuation of service 
to the residents of the Orlando area from Mid-Florida’s 
existing or proposed facilities. Therefore, Consolidated 
Nine upon being granted interim authority, proposes with 
all dispatch, essentially on a ‘‘erash’’? basis, to construct 
the facilities and initiate the interim operation at the earli- 
est possible time. 


10. In Pike-Mo, the Commission was faced with an owner 
of physical facilities who had shown no disposition to lease 
the facilities of KWK on an equitable basis. The Commis- 
sion in that proceeding in granting Radio Thirteen-Highty, 
Inc.’s application, provided that if an agreement for the use 
of the existing facilities could be reached within 30 days 
of release of the 
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Commission’s Order, it would entertain an application for 
modification of the facilities being granted. Consolidated 
Nine sincerely hopes that rather than being required to 
construct new facilities, Mid-Florida will agree to lease, 
upon reasonable terms, the existing transmitter and studio 
facilities of WFTV. 


11. It bears repeating that while the logical facilities for 
the interim operation on Channel 9 would appear to be the 
existing facilities of Mid-Florida, the fact is inescapable 
that neither Consolidated Nine nor the Commission can 
require Mid-Florida to make its facilities available. This 
fact, however, should not and must not preclude the estab- 
lishment of an interim authorization in the public interest. 
For to rule otherwise would be to place the public interest 
at the mercy of the party who has lost the channel for 
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cause, but appears to own the only immediately available 
physical facilities for operation thereon. 


12. Mid-Florida defends its refusal to make its facilities 
available on a reasonable basis for interim use by com- 
plaining this will require it to become ‘‘a lending agency 
for Consolidated Nine, Inc.’”? (Paragraph 54) This atti- 
tude reveals Mid-Florida’s sheer disregard for the public 
interest. It claims elsewhere in its petition that Consoli- 
dated Nine is only interested in the private rights of its 
stockholders (Paragraph 3), while Mid-Florida is con- 
cerned with the public interest. Yet it refuses to arrive 
at an accommodation so that the public can continue to re- 
ceive service from an interim operation from the existing 
facilities. This viewpoint demonstrates Mid-Florida’s true 
contempt for the public interest and it also proves that 
Mid-Florida is only concerned with its private interests. 
The principle of utilizing the existing facilities of a station 
for interim operation is well established and has been found 
by the Commission to serve the public interest in both Oak 
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Knoll and Pike-Mo. In the former proceeding, the Com- 
mission specifically authorized a lease agreement utilizing 
the existing facilities of KRLA. In the latter proceeding, 
the Commission invited the parties to reach an equitable 
agreement concerning the use of KWK’s facilities and as 
stated above, in the ordering clause of its decision, the 
Commission made specific provision that Radio Thirteen- 
Eighty, Inc. could apply for a modification of its permit 
if it could obtain an agreement for the use of KWK’s 
facilities. 


13. Mid-Florida maintains that the Community case pre- 
cludes Consolidated Nine’s construction of new facilities 
(Paragraph 50). Initially, it need be repeated that these 
facilities will not be constructed if Mid-Florida will make its 
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facilities available on a fair and equitable basis. A's pointed 
out above, it is the fact of the expenditure (with the at- 
tendant possibility of loss if the interim operator does 
not prevail in the comparative proceeding) that precipitated 
the Court’s concern in Community, and this would be 
equally true regardless of whether a past expenditure is 
involved as in the case of Mid-Florida, or a current ex- 
penditure by a new interim operator. In this connection, 
Mid-Florida states in Paragraph 56 that it has already 
spent $1,500,000 in connection with its unsuccessful efforts 
to become a licensee. It argues strenuously that the ex- 
penditure of these funds should be given great weight by 
the Commission in permitting it to continue its illegal opera- 
tion of the facilities. It was precisely as a result of ex- 
penditures of this nature that the Court’s decision in 
Community came about. Mid-Florida also urges that Con- 
solidated Nine’s proposed expenditure of $1,393,000 violates 
the Community doctrine because ‘fresh funds’? are in- 
volved. It fails to indicate 
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the significance of ‘‘fresh funds’? as compared to ‘‘past 
funds’’. Thus, Mid-Florida carries water on both shoulders 
when it makes the preposterous claim that its expenditures 
should be given favorable consideration while Consolidated 
Nine’s proposed construction costs run afoul of Community. 
Mid-Florida can not have it both ways. At any rate, no 
prejudice to Mid-Florida can be occasioned by Consolidated 
Nine’s expenditure of funds to construct its facilities in- 
asmuch as participation in the interim operation is open 
to all applicants, including Mid-Florida, on an absolutely 
equal basis. 


14. Consolidated Nine respectfully submits the Commis- 
sion should promptly grant its application without any 
further proceedings, for its application is the only one 
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pending before the Commission which is eligible for grant 
pursuant to the rationale of Community, Oak Knoll, and 
Pike-Mo. Comint Corporation’s Petition For Interim Op- 
erating Authority must be summarily rejected inasmuch 
as its proposal fails to satisfy the criteria set forth in these 
cases: Mid-Fdorida’s present illegal interim operation 
must be terminated upon grant of program test authority 
to Consolidated Nine, for the reasons set forth in this 
Opposition. Therefore, it is respectfully requested that 
the Commission should promptly grant Consolidated Nine’s 
application and order the same relief specified in Pike-Mo, 
namely, immediate grant of its application subject to the 
following conditions: 
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(a) Within thirty days following release of the Order, 
any other applicant for permanent authority for 
Channel 9 may become a party to Consolidated Nine, 
Inc., on equal terms and conditions with all other 
parties to that interim grantee; 


(b) Within thirty days following release of the Order, 
Consolidated Nine, Inc. may apply for a modification 
of the authority if it should obtain an agreement for 
use of the existing physical facilities of WFTV; 


(c) The terms of the agreement between parties to Con- 
solidated Nine, Inc. may not require that the winning 
applicant in the proceeding purchase the physical 


1On May 10, 1966, Consolidated Nine, Ine, filed an Opposition to Comint 
Corporation’s Petition For Interim Operating Authority. The reasons why 
Comint’s petition cannot be granted are set forth in this Opposition, and it is 
respectfully requested that it be incorporated by reference herein. 
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facilities of Consolidated Nine, Inc. when the interim 
operation herein authorized is terminated. 


Respectfully submitted, 
ConsotipaTep Nuve, Inc. 


By: Lewis I. Conen 
Lewis I. Cohen 


Morron L. BERFIELD 
Morton L. Berfield 


CoHEn AND BERFIELD 
711 Fourteenth St., N.W. 
Washington, D. C. 20005 


Its Attorneys 
May 31, 1966 
Of Counsel: 


Marx E. Frets, Ese. 
1032 Washington Building 
Washington, D. C. 20005 
Txomas W. FurrcHer, Esq. 
Smith and Pepper 
1101 17th Street, N.W. 
Washington, D.C. 20036 
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File No. BPCTI-7 


FEDERAL COMMUNICATIONS COMMISSION 


Reply to Opposition to Petition To Deny Application 


Mid-Florida Television Corp., by its attorneys, hereby 
replies to the Opposition of Consolidated Nine, Inc. to the 
Petition to Deny the above-captioned application filed by 
Mid-Florida on May 16, 1966. In reply to the Consolidated 
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Nine Opposition, Mid-Florida herewith urges that the Com- 
mission should dismiss or deny the application of Con- 
solidated Nine, Inc. 


I. Tae Commission Is Requirep To Consier ALL 
THE Pusuic Interest Factors PRESENTED 


1. In our Petition to Deny, Mid-Florida emphasized 
that the basic question presented here is the effect on the 
public interest of the deletion of the present service being 
rendered on Channel 9 and its replacement by the service 
proposed by Consolidated Nine. We noted the directive of 
the Court of Appeals in Community Broadcasting Co. v. 
Federal 
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Communications Commission, 274 F.2d 753, upon which 
Consolidated Nine so heavily relies, that in granting in- 
terim authority in a situation such as this, the Commis- 
sion is required to consider all public interest factors; we 
noted the Court’s characterization of the issues in a case 
such as this: the public interest in the continuity and 
quality of television service (274 F.2d at 758). Finally, we 
noted the implementation by the Commission of the direc- 
tive in Community, embodied in Section 1.592(b) of the 
Rules, requiring the Commission, in passing upon Con- 
solidated Nine’s application, to consider all factors ‘‘per- 
tinent to the public interest judgment.’’ 


2. Consolidated Nine joins issue with us. It claims that 
the public interest question in this case is limited strictly 
to the indirect effect upon the public interest which might 
flow from the possible prejudice to the Ashbacker rights 
of the individual stockholders of Consolidated Nine (in 
their capacity as applicants for Channel 9), if Mid-Florida 
continues to operate on Channel 9 until the comparative 
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proceedings are completed. Consolidated Nine provides no 
reason, however, why the Commision should, as a matter 
of policy, or can, as a matter of law, in light of Community 
and its own rule, disregarded the direct interest of the 
public in the continuity and quality of television service. 
Apparently recognizing it cannot prevail if this question 
is considered by the Commission, Consolidated Nine makes 
no argument in its Opposition other than the contention 
that its application should be granted to avoid prejudice 
to its stockholders’ Ashbacker rights. 


3. In our Petition to Deny, we stated that we knew of no 
instance where the Commission has, pending the completion 
of a comparative hearing for the facilities involved, de- 
leted a meritorious existing, but temporary, service, when 
the existing operator was fully qualified to be a licensee. 
We cited five instances where the Commission has 
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refused to delete such an interim service in the face of the 
contention, exactly the same as that made here by Con- 
solidated Nine, that such operation prejudiced the Ash- 
backer rights of a competing applicant. Peoples Broad- 
casting Co. v. United States, 209 F.2d 286; Zenith Radio 
Corporation v. Federal Communications Commission, 211 
F.2d 629, implemented, 9 R.R. 555; WIBC, Inc., 17 R.R. 
949; WHDH, FCC 64-808; ef., Biscayne Television Corp., 
15 R.R. 325. 


4. Consolidated Nine does not say a word about WIBC, 
Inc., which we correctly claimed is on all fours with the 
instant case. It attempts to distinguish the cases above 
on the ground that Mid-Florida has not been held ‘‘quali- 
fied”? to be a licensee; it claims the Commission’s deter- 
mination in this regard, made in the earlier comparative 
hearing, was set aside by the Court of Appeals in the last 
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remand. 345 F.2d 85. It is, however, doubtful whether a 
formal prior and final determination of qualification is 
required before the Commission may authorize the con- 
tinuation of an existing service, even if Consolidated Nine’s 
characterization of the last Court of Appeals decision is 
correct. It would appear though that the Commission has 
in the past made such a determination and that its deci- 
sion in this regard has not been set aside by the Court 
even though the decision of which its qualifications deter- 
mination was a part, has been set aside. See WIBC, Inc., 
supra. In the WHDH case, the character qualifications of 
WHODBH are still expressly in issue while it is operating on 
an interim basis; unlike this case the Court has never af- 
firmed the Commission’s evaluation of the ex parte charges 
and the Commission had given WHDH a demerit for its 
conduct in this regard. 


5. However, in this case the Court of Appeals has ex- 
pressly approved the Commission’s determination that 


Mid-Florida is qualified to be a licensee. On the appeal 
from the second Commission decision which held that Mid- 
Florida was not responsible for ex parte contacts 
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which had been involved in the case, the issue of Mid- 
Florida’s qualifications was squarely before the Court of 
Appeals and the Court affirmed the Commission’s conclu- 
sion that Mid-Florida was qualified to be a licensee. 324 
F.2d at 619. And, on the last remand upon which Con- 
solidated Nine relies the Court did not disturb its earlier 
approval of this determination, but, on the contrary, re- 
ferred to its earlier ruling, stating. ‘“We explicitly stated 
our acceptance of ‘the view that neither Mid-Florida nor 
WORZ is disqualified,’ ’’ 345 F.2d at 86. There is, there- 
fore, no merit in the contention of Consolidated Nine that 
Mid-Florida ‘“‘has not been found qualified as a licensee’? 
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(p. 4) or is not fully qualified to continue to operate on 
Channel 9 on an interim basis. 


6. Consolidated Nine claims that Mid-Florida is seeking 
a ‘‘status different from the other applicants’’ (p. 4) and 
that it seeks preferred treatment (p. 9) by reason of its 
claim that its existing operation should not be deleted. We 
repeat what we said in our Petition to Deny: Mid-Florida’s 
private interests, like those of the stockholders of Con- 
solidated Nine, are subordinate to the public interest ques- 
tions which must control this case. Mid-Florida neither 
seeks nor will it obtain any special status as an applicant 
if the Commission 
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determines—as we believe it must—that the public interest 
will be much better served by continuation of the existing 
channel 9 operations than by its deletion and the substitu- 


tion of Consolidated Nine’s proposed service.? All of the 


1 Moreover, the fact that the Court stated that the applications of Mid- 
Florida and WORZ should be set down for a new hearing even if no other 
applications are filed, in no way detracts from the Commission’s finding that 
Mid-Florida was fully qualified and the Court’s affirmance of that finding 
on two occasions. The Court was requiring the Commission to update the 
old record with respect to the qualifications of the applicants and to join 
new applicants if any filed. There is absolutely no intimation in the Court’s 
Opinion that it intended the Commission to relitigate the question of Mid- 
Florida’s character qualifications, To the contrary, the Court explicitly 
stated that, absent new evidence, further inquiry into that matter was not 
warranted and, as noted, specifically alluded to its affirmance of the Com- 
mission’s findings with respect to Mid-Florida’s character qualifications. 


2 There is no need or requirement that Mid-Florida file an application for 
continuation of its existing authority. It must be noted that the Commission 
has before it all of the information which a formal application for new 
interim authority would contain, This information is sufficient to make the 
finding that the public interest would be best served by maintaining the 
service now being provided by Mid-Florida and that such action will have 
no adverse effect upon the status of other applicants to the comparative 
proceeding. 
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applicants in Zenith and Peoples had equal status as ap- 
plicants although one was chosen to continue operating 
during the comparative hearing and the suggestion of Con- 
solidated Nine to the contrary (p. 9) is without merit. 


7. Consolidated Nine can provide no acceptable basis for 
disregarding the Zenith and Peoples decisions and ulti- 
mately falls back on the assertion that they have been re- 
versed by Community (p. 9). The Court in Community 
certainly said nothing to indicate that Peoples or Zenith 
was no longer binding and the Commission has as recently 
as September 15, 1965 referred to Peoples in its own opin- 
ions. See WHDH, Inc., 1 FCC 2d 848, 849. Moreover, as 
was pointed out in our Petition, p. 8, Community cited 
Peoples and, adopting almost identical language, reaffirmed 
the power of the Commission to grant an interim au- 
thority to one of several applicants in order to provide 
for the continuity and quality of television service. 274 F.2d 
at 7585 This 
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reaffirmance of the holding in Peoples by Community dis- 
poses of any suggestion that the Court reversed or in- 
tended to revise Peoples. It is, therefore, clear that Con- 
solidated Nine’s attempt to limit the scope of the issues is 
in error. The Commission must consider all of the rele- 


vant public interest factors involved in the possible deletion 


3 Zenith made clear that in order to provide such continuity, the Commission 
was not required to issue a joint interim authority but had the power to do 
what was best for the public including the issuance of temporary authority 
to one applicant (Petition to Deny, p. 7). 
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of Mid-Florida’s authority and the proposed substitution 
of service to be rendered by Consolidated Nine.* 


TI. Tur Pusuic Ivrerest Facrors: Tae Merrrs 


8. Upon consideration of the public interest factors, it 
becomes apperent why Consolidated Nine urges that the 
Commission give consideration to only one matter here: 
the possible prejudice to its stockholders’ Ashbacker rights. 
For Consolidated Nine cannot and has not demonstrated 
any area of public concern in which the public would benefit 
from deletion of the existing Channel 9 service and the 
substitution in its place of the proposed Consolidated Nine 
service. 


9. Consolidated Nine makes no attack on the prize-win- 
ning character of the existing program service being ren- 
dered by Mid-Florida and avoids any comparison with its 
own proposed program service. In our Petition to Deny, 
we pointed out the unrealistic local program service pro- 


posed by Consolidated Nine which would delete prime time 
network programs each night for the presentation of full 
hour live programs, one of which is merely labeled as 
“‘miscellaneous.’? We pointed out that the Commission 
has no knowledge of what 
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Consolidated Nine in fact proposes to broadcast and, on 
the basis of the information before it, could only find the 


4 The argument that the last opinion in WORZ, Inc., 345 F.2d 85, limited 
the power of the Commission to continue the existing service on an interim 
basis is without foundation (Opposition, p. 6). The Court said: ‘“Temporary 
authority for the continued operation of the station may be granted by the 
Commission in its discretion.’’ The Court did not rofer to operation ‘‘on 
the channel’? but to ‘‘operation of the station,’’ clearly referring to Station 
WFTV as distinguished from a station proposed by somcone else. The lan- 
guage makes clear that the Commission may continue operation of WFTV 
and that such operation is consistent with the Court’s mandate. 
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public interest would be prejudiced by the substitution of 
unknown programs for that of meritorious and known exist- 
ing service. Consolidated Nine chooses not to supply any 
information about the content of its local programs, claim- 
ing the information submitted is enough for the statutory 
finding that ‘‘the programming will serve the public in- 
terests,”’ claiming that ‘‘Nothing more is required’’ (p. 14). 
Even if a comparative evaluation were not involved here, 
the Commission could not, on the basis of the information 
before it, challenged on a Petition to Deny, determine that 
a grant of the Consolidated Nine application is in the pub- 
lic interest. Louisiana Television Broadcasting Corp. v. 
Federal Communications Commission, 347 F.2d 808. At 
any event it is here not enough for Consolidated Nine to 
show it meets the low watermark of the public interest. It 
must show there is such a public ‘‘need’’ for its programs 
(Community and Section 1.592(b)), as to warrant the dele- 
tion of the existing Channel 9 service. This it has utterly 
fail to do.® 


10. We pointed out in the Petition to Deny that the Con- 
solidated Nine application showed no evidence of a study 
of needs and no evidence that the community felt that its 
proposed program service would serve local needs. It now 
appears clear Consolidated Nine made no study of needs 
and has offered no information concerning any. The Com- 
mission has substantial information that the community 
and its leaders, including among them the Mayor of Or- 
lando, believe the displacement of the existing service would 


5In addition, Section 1.592(b) of the Commission’s Rules requires Con- 
solidated Nine not only to show the need for its service, but the effect upon any 
other applicants to the comparative hearing. We have previously pointed out 
in the Petition to Deny (Pet. p. 31, ff. 13) the very serious oppressive effect 
on COMINT Corporation from a grant of the Consolidated Nine application, 
putting aside for the moment the prejudice to Mid-Florida which would 
result, Consolidated Nine has not addressed itself in any way to this question 
and its application is patently deficient in this regard. 
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not serve the public interest (Petition to Deny, p. 14). 
The Commission cannot find on the basis of 


349 


the information before it, that the proposed Consolidated 
Nine program service would serve local needs and in- 
terests or that the public believes that there is a need for 
the proposed Consolidated Nine service. 


11. In our Petition to Deny, we pointed out serious de- 
fects in the financial proposal of Consolidated Nine (Peti- 
tion to Deny, pp. 21-25). We pointed out that the character 
of the financial proposal was especially important in light 
of the requirement of Community that the investment of a 
temporary operator should not be so large ‘‘as to make 
his failure to prevail in the comparative hearing oppressive 
on him.’’ Consolidated Nine has offered no information 
correcting the deficiencies we pointed out. Particularly it 
suggests that its bank letter and RCA equipment eredit 
letter are sufficient despite the fact that under the credit 
terms repayment of the loan would be due after the Con- 
solidated Nine operation has concluded. The obligation 
of Consolidated Nine to innocent creditors who would stand 
to lose close to a million dollars is exactly the type of 
situation that would bring pressure on the Commission to 
award the final grant to a Consolidated Nine stockholder 
so as to avoid the oppression Community admonished the 
Commission it must guard against. 


Ill. Tue Private Inrerest CONSIDERATIONS 


12. As we stated in our Petition to Deny and here again 
repeat, the private interests of Mid-Florida and the other 


6 The serious defect in the financial ability of tho individual applicants to 
provide money for the construction of the interim facility which was pointed out 
in the Petition to Deny at Pages 24 and 25, applies as well to Florida Nine 
Broadcasting Company which has joined the Consolidated Nine group. 
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applicants are secondary to the public interest considera- 
tions discussed above. We submit, however, that the preju- 
dice to Mid-Florida’s own Ashbacker rights from the large 
expenditures proposed by Consolidated Nine at 
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least balance the possible prejudice to Ashbacker rights of 
the Consolidated Nine stockholders.* Reference to the 
Pike-Mo situation is not appropriate here. The interim 
radio operator could in the period of its operation there 
recapture its small capital investment in the period in 
which it operated so that the Commission could at the end 
of the comparative proceeding without pressure pick an 
applicant who was not party to the interim corporation. 
Here Consolidated Nine cannot recapture its large invest- 
ment in the short time involved and the Commission could 
only avoid a financial debacle for Consolidated Nine by 
granting the application of one of its stockholders who 
would assume its large remaining obligations. This is not 
the atmosphere in which the Commission is free to select the 
best qualified applicant and when the public interest would 
be otherwise prejudiced by a grant of the Consolidated 
Nine application, no reason exists for disturbing the status 
quo. 


7 Nor is there any reason, in equity, why Mid-Florida should make the 
capital payments for equipment and lease that equipment to Consolidated Nine, 
as Consolidated Nine proposes, Consolidated Nine carefully avoids any 
offer to purchase Mid-Florida’s existing plant and facilities, but would like 
merely to lease it so that the risk of capital investment would be on Mid- 
Florida alone. The public interest would not be served by a substitution of 
Consolidated Nine service even if Consolidated Nine proposed to purchase 
Mid-Florida’s existing plant; but absent such an offer, Consolidated Nine 
does not even propose an equitable basis for its proposal. 
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Wuererore, it is respectfully requested that the Com- 
mission dismiss the request of COMINT Corporation for 
interim operating authority on Channel 9 in Orlando. 


Respectfully submitted, 


Miv-Fiorma TELEVISION 
CorPoraTIon 


Joel H. Levy 


Cohn and Marks 
317 Cafritz Building 
Washington, D. C. 
20006 
Its Attorneys 
June 10, 1966 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


In re Applications of : 

File No. BPCTI-7 
Coyxsotwatep Nryp, INnc., Orlando, Florida 
File No. BPCT-3738 
Comin? Corporation, Orlando, Florida 


For Conditional Grant Pursuant to Section 1.592(b) 
of the Commission’s Rules. 


File No. BPCT-1801 


Mw-Fiorwa Trtevision Corr., Orlando, Florida 


For Authority to Continue Operation of Present Facility 
Pending the Outcome of Comparative Hearing. 


Memorandum Opinion and Order 


By the Commission: Commissioner Cox dissenting and 
issuing a statement; Commissioner Johnson absent. 


1. The Commission has before it for consideration, the 
above-captioned applications requesting interim authority 
to operate a television broadcast station on Channel 9, Or- 
lando, Florida, a request by Mid-Florida Television Corp., 
to permit it to continue to operate its present facilities in 
rendering television broadcast service on Station WFTV, 
Channel 9, Orlando, Florida, until the determination of the 
comparative hearing that must be held on the mutually 


1 The pleadings filed in this matter are listed in the Appendix. 
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exclusive applications that are on file for that channel,? 
“Petition to Deny and Statement of Interest’’, filed by 
Custom Electronics, Inc., permittee of UHF Television 
Broadcast Station WPCT, Channel 31, Melbourne, Florida. 
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2. On June 7, 1957, the Commission granted an applica- 
tion for a construction permit for a new television broad- 
cast station to operate on Channel 9, Orlando, Florida, to 
Mid-Florida Television Corp., (Mid-Florida) and denied 
the mutually exclusive application of WORZ, Inc.* Upon 
appeal by WORZ to the United States Court of Appeals 
for the District of Columbia Circuit, the court affirmed.* 
However, in view of certain testimony before the Subcom- 
mittee on Legislative Oversight of the Committee on TInter- 
state and Foreign Commerce hearing on that proceeding 
and coming to light subsequent to the Court of Appeals 
decision, the Supreme Court ordered the judgment of the 
Court of Appeals vacated, and remanded the cause to that 
court for appropriate action. The Court of Appeals 
vacated the Commission’s order granting Mid-Florida’s 
application and remanded the proceeding with instructions 
to hold an evidentiary hearing to determine the nature 
and sources of all ex parte pleas.° 


20n the cut-off date, March 1, 1966, eight applications were on file for 
Channel 9. These were filed by the following: (1) Mid-Florida Television 
Corp. (BPCT-1801); (2) Orange Nine, Inc. (BPCT-1153); (3) Central Nine 
Corporation (BPCT-3697) ; (4) Howard A. Weiss (BPCT-3736); (5) Florida 
Heartland Television, Inc, (BPCT-3737); (6) Comint Corporation (BPCT- 
3738); (7) Florida 9 Broadcasting Co. (BPCT-3739) ; and TV 9, Inc. 
(BPCT-3740). 


322 FCC 1254, 12 RR 1157. 


4 WORZ, Inc. v. Federal Communications Commission, 103 U.S. App. D.C, 
195, 257 F 2d 199, 17 RR 203. 


5 358 U.S. 55, 79 S. Ct. 114. 
6106 U.S. App. D.C. 14, 268 F 2d 889, 18 RE 2116, 


113 


(407) 


3. Thereafter, on June 16, 1964, the Commission affirmed 
the 1957 decision and granted to Mid-Florida a license to 
cover the construction permit.’ In a ‘‘per curiam’? opinion 
handed down March 6, 1965, by the Court of Appeals, the 
Commission was ordered to set aside its decision of June 
16; to hold a new hearing; and, to provide adequate 
opportunity for the receipt of new applications from 
persons who had not previously applied. The Court in- 
dicated that a variety of factors had prolonged ulti- 
mate decision for too long a period beyond the fact- 
gathering-proceeding and that it was of the view that 
the award of a valuable franchise should not be made on 
the basis of a ten-year old record nor confined to only two 
of the original parties. The Court affirmed the Commis- 
sion’s finding that Mid-Florida was not guilty of improper 
conduct, and, therefore, was not disqualified. It also stated 
that temporary authority for the continued operation of 
the station could be granted by the Commission in its dis- 
eretion.* In compliance with the Court’s mandate, the 
Commission, in an order released on November 19, 1965, (a) 
vacated its decisions of June 7, 1957, and June 16, 1964; 
(b) ordered that new applications for Channel 9 be filed 
by March 1, 1966; and (c) authorized Mid-Florida to con- 
tinue to operate its present facilities until further order 
of the Commission, such authority to be ‘‘. . . without 
prejudice to, and [to] constitute no preference in any aspect 
of the proceeding to be held with respect to Channel 9, in 
Orlando, Florida.’’ ® 


736 FCC 1535, 2 RR 2d 727. 


8 WORZ, Inc. v. Federal Communications Commission, 120 U.S. App. D.C. 
191, 345 F 2d 85, 4 RR 2d 2015. 


9 FCC 65-1020, 1 FCC 2d 1377. 
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4. By the cut-off date, eight applications’® for permanent 
authority and four requests for interim authority to oper- 
ate on Channel 9 had been filed. Three of the four, Central 
Nine Corporation, TV 9, Inc., and Florida Heartland Tele- 
vision, Inc., are now stockholders of Consolidated Nine, 
Inc. (Consolidated)* and have stated that they no longer 
desire to prosecute their individual requests for interim 
authority. Since Comint Corporation’s application does 
not afford all of the applicants a reasonable opportunity 
to participate with it in seeking the conditional grant, its 
request for interim authority must be dismissed for failure 
to comply with the rules."* However, since Comint has 
expressed a willingness to participate with other applicants 
in an interim operation if the Commission denies its re- 
quest, and since Consolidated’s proposal is open-ended, 
Comint will be considered as a prospective stockholder of 


Consolidated. Therefore, only Consolidated’s and Mid- 
Florida’s requests need be considered. 


10 See footnote 2, supra, 
11 See Paragraph 5, infra, 
12 Section 1.592(b) of the Commission’s Rules provides: 


*“(b) When two or more applications for the same television assignment 
have been designated for hearing, the Commission may, if the public 
interest will be served thereby, make a conditional grant to a group 
composed of any two or more of the competing applicants, such grant to 
terminate when the successful applicant commences operation under the 
terms of a regular authorization. No conditional grant will be made 
unless all of the competing applicants have been afforded a reasonable 
opportunity to participate in the group seeking the conditional grant. 
In its application, the group shall include a special showing as to the 
need for the service pending operation by the successful applicant under 
terms of a regular authorization; the effect, if any, of a grant on the 
position of any applicant which is not a member of a group; and any other 
factors which are deemed pertinent to the public interest judgment.’’ 
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Proposal FoR [nTERIM OPERATION 


5. Consolidated Nine, Inc., is a corporation consisting of 
all of the applicants for permanent authority to operate on 
Channel 9 with the exception of Comint and Mid-Florida. 
It was ‘‘specifically organized for the purpose of applying 
for and operating Channel 9 pending the resolution of the 
comparative proceeding.’’? The corporation is open-ended, 
ie., open to all of the permanent applicants.’* Hach of the 
stockholders is entitled to name a representative to 


409 


the Board of Directors, and participate equally in the 
interim proposal. The agreement entered into by the sub- 
scribing stockholders does not require the winning appli- 
cant to purchase the physical facilities of Consolidated 
when the interim operation is terminated. Consolidated 
states that since Mid-Florida refuses either: (1) to join 
Consolidated; (2) lease its existing transmitter and studio 


facilities; or (3) sell any interest it may have in its pro- 
posed new tower facilities ‘* for interim use, it will, if 
granted interim authority, construct the facilities on a 
“‘erash”’ basis and initiate operation at the earliest possible 
time.® The application shows that the estimated cost of 


13 Consolidated requests that any grant of its application be subject to the 
following conditions: ‘¢(a) Within thirty days following release of the Order, 
any other applicant for permanent authority for Channel 9 may become a party 
to Consolidated Nine, Inc., on equal terms and conditions with all other parties 
to that interim granted’’. ‘‘(b) Within thirty days following release of the 
Order, Consolidated Nine, Inc., may apply for a modification of the authority 
if it should obtain an agreement for use of the existing physical facilities of 
WFTV”’. 


14 Mid-Florida proposes to use, jointly, the new site and tower of the 
Outlet Company, licensee of Television Broadcast Station WDBO, Channel 6, 
Orlando, Florida. 


15 Of course if Mid-Florida reconsidered its position after grant to Consoli- 
dated Nine, it would still be able to join the others. See conditions (a) and 
(b) in Footnote 13. 
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construction will be $1,393,000; that estimated first-year 
operation expenses will be $1,300,000; and that anticipated 
first-year revenues are $1,500,000. 


6. Mid-Florida is presently operating Station WFTV, 
Channel 9, Orlando, Florida, pursuant to our order released 
November 19, 1965."° Mid-Florida urges that we deny the 
interim requests of Consolidated and Comint and maintain 
the “status quo’’ until the determination of the comparative 
hearing because this course of action would be consistent 
with Commission policy, non-prejudicial to the other appli- 
cants, and would better serve the needs and interests of 
the people of Orlando. 


7. The sole issue before us is whether, on the facts of this 
ease, the public interest will be served by issuing a condi- 
tional grant under the provisions of Section 1.592(b) of 
the Rules to a group of six applicants for interim operation 
pending final decision in a comparative proceeding or con- 


tinuing the existing operation of WETV, which has been 
providing service for eight years. 


8. Consolidated contends that since the Court in its most 
recent decision, voided the original grant, continued opera- 
tion by Mid-Florida would be illegal and violative of the 
Ashbacker rights of the parties citing in support Com- 
munity Broadcasting Co., Inc. v. Federal Communications 
Commission." Therefore, Consolidated urges that con- 
sistent with the decisions in Oak Knoll Broadcasting Cor- 
poration, and Beloit Broadcasters, Inc.® an interim au- 


— 


16 FCC 65-1050, 1 FCC 2d 1377. 
17107 U.S. App. D.C. 95, 274 F. 2d 753, 19 RR 2047. 
18 FCC 64-665, 2 RR 2d 1011. 


19 Pike Mo Broadcasting Co., FCC 65-1157, 6 RR 2d 581, aff’d sub nom. 
Beloit Broadcasters, Inc. v. Federal Communications Commission, U.S. App. 
D.C. — F. 24 —, 7 BR 2d 2155. 
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thority should be granted to Consolidated. The cited cases 
turned on different facts and are not controlling. 


410 


9. In Community, the Commission granted temporary 
authority to one of two competing applicants to construct 
and operate a new television broadcast station without 
benefit of any arguments or briefs of parties and without 
issuing an opinion in connection with the grant. On appeal 
the Court reversed the Commission, stating that it was 
unable to conclude that the action was warranted because 
the Commission’s inquiries had not included ‘‘. . . compre- 
hensive findings on all relevant factors.’? Beloit Broad- 
casters, Inc., involved a situation where the Commission 
granted a request to continue the operation of a station to 
an interim group. There, the Commission found that the 
public interest required the continuation of an existing 
service. However, the existing licensee had had its license 
revoked and the choice afforded the Commission was either 
to grant an interim authorization or permit a station opera- 
tional for forty years to go silent pending final decision in 
the comparative proceeding. Oak Knoll, similarly, involved 
the question of an existing service where the licensee had 
had its license revoked, and the Commission again was 
confronted with the choice of letting the station go silent 
or continue the operation by means of an interim authori- 
zation. The Commission determined that the public in- 
terest required continuation and issued temporary authority 
to a trustee group composed of non-applicants and who 
proposed to donate 80% of their profits to a local educa- 
tional station. 
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10. In placing its main reliance on the Community case, 
Consolidated has also ignored case precedent *° which points 
to a long-standing policy of the Commission applicable to 
the type of situation before us, which policy has been upheld 
in Court. ‘These cases can be ignored only if Community 
ean be read as having reversed prior Commission policy. 
However, in the Community case the Court, discussing the 
Commission’s policy relative to temporary authorizations 
in certain circumstances stated ‘“‘We have upheld such 
temporary grants, given without comparative hearing 
against, contentions that such procedure violates the Ash- 
backer rule. Peoples Broadcasting Co. v. United States, 

_ 2? and went on to say, quoting from its decision in 
Peoples that such grants are a ‘practical solution of a 
problem which involved the public interest in the continuity 
and quality of television service.’? The Court in Com- 
munity made it quite clear that on the facts in that case, 
use by the Commission of the ‘‘extraordinary procedure’’ 


of a temporary authority in a comparative case to one of 
two competing applicants can be justified only by an over- 
riding public interest and that any such determination must 
be supported by explicit findings and must also take into 
consideration all deterrent factors. 
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11. In view of the foregoing discussion, it is clear that 
the Commission may, in its discretion, either authorize 
continued operation by Mid-Florida or the interim opera- 


20 E.g. Peoples Broadcasting Company v. United States, et al., 93 U.S. App. 
D.C. 78, 209 F 2d. 286, 9 RR 2045; Zenith Radio Corporation V. Federal 
Communications Commission, 93 U.S. App. D.C. 284, 211 F 2d. 629, 10 
RR 2001; Biscayne Television Corp., FOC 57-648, 15 RR 325; Matter of 
Springfield, [inois-St. Louis, Missouri Television Broadcast Stations, 15 RR 
1525 (1957) ; Harrisburg Drop-In Case, 16 RR 1617 (1958); WIBC, Inc., FCC 
58-1091, 17 RR 948; Supreme Broadcasting Co., Inc., FCC 58-1021, 17 RE 
886. 
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tion proposed by Consolidated. A joint interim operation 
has serious drawbacks. First, it requires a substantial in- 
vestment in new facilities. Secondly, it would bring to- 
gether a new management group consisting mainly of ad- 
versary parties. This is an inherently undesirable situa- 
tion. Joint operation by conflicting parties to a hearing 
is hardly conductive to satisfactory long-range planning, 
leaves responsibility in doubt, and does not provide a sound 
basis for, or incentive to special efforts to serve the com- 
munity’s needs. Our experience with joint interim opera- 
tions indicates that this arrangement may serve to delay the 
outcome of the comparative hearing, and that it provides 
poorer management than station operation under the con- 
trol of one party. An interim authorization is primarily 
useful when there is no existing service, or an existing 
licensee has been disqualified. We are of the view that 
the public interest lies in continuing the existing service of 
Mid-Florida, pursuant to our Order released November 19, 


1965, subject to appropriate conditions to protect the rights 
of the parties. Accordingly, we conclude that Consoli- 
dated’s request should be denied. 


12. Custom’s petition is directed to the pending ap- 
plications for regular authority to operate on Channel 
9, in Orlando, as well as to Consolidated’s application 
for interim authority. In substance, Custom contends 
that each of the applications in question (except for 
the Orange Nine, Inc., application) in the event of a 
grant, would place a Grade B or better signal over Mel- 
bourne (Custom’s principal city) for the first time and 
would have an impact upon UHF development in the area 
such as could foreclose the possibility of a successful IHF 
and thereby deprive residents of their first local television 
service. Concerning the Orange Nine, Inc., proposal, Cus- 
tom states that since it specifies parameters which are 
virtually identical to the existing WFTV operation, it would 
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have no additional impact. Inasmuch as Custom’s plead- 
ing was not timely filed, it has requested a waiver of the 
provisions of Section 1.580(i) of the Rules, or in the al- 
ternative that its pleading be treated as an informal objec- 
tion and that the Commission designate the applications 
for hearing and on its own motion make Custom a party 
thereto. 


13. Oppositions to Custom’s petition have been filed, and 
replies thereto have been filed by Custom. The oppositions, 
in substance, urge that the petition is not timely, that the 
pleading is fatally defective because it does not contain 
specific allegations of fact but merely conclusions, and that 
treating the pleading as an informal objection pursuant to 
Section 1.587 of the Rules would vitiate the essence of 
Section 1.580(i) of the Rules. 
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14. It is apparent that Custom is seeking to protect 
against any further VHF intrusion within its area. In 
view of our determination to continue the existing opera- 
tion by Mid-Florida, Custom’s pleadings are not relevant 
to the case in the present posture, but will be considered in 
connection with the applications for regular facilities. 


15. Mid-Florida and the Outlet Company, licensee of 
Station WDBO-TV, Channel 6, Orlando, Florida, have en- 
tered into an agreement to participate equally in the con- 
struction of a new television tower through a separate cor- 
poration, TV Tower, Inc. The agreement provides that 
each party shall underwrite equally the expenditures in- 
curred in acquiring the land and erecting a television tower. 
Thus, Mid-Florida’s expenditures would involve approxi- 
mately $192,250. Since such an investment, during the 


21 Application (BPCT-3472) filed by The Outlet Company and (BPCT-1801) 
of Mid-Florida specify the identical antenna location. 
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temporary operation, could prejudice the other applicants 
in the hearing,* the continued operation of WF TV will be 
subject to the condition that, in the event of a grant of The 
Outlet Company’s application (BPCT-3742), Mid-Florida 
shall not expend any funds for construction of the proposed 
tower pending the outcome of the hearing. The Outlet 
Company has indicated that, upon grant of a construction 
permit, it woll proceed to construct, through TV Tower 
Inc., the television tower independent of the status of Mid- 
Florida’s application. 


16. Since the positions of the parties have been fully and 
adequately presented in the pleadings which we have con- 
sidered, Comint Corporation’s request for oral argument 
will be denied. 


In view of the foregoing, Ir Is Orperep, That, Mid- 
Florida Television Corp., is hereby authorized to continue 
to operate its present facilities to render television broad- 


east service to Channel 9, Orlando, Florida, until further 
order of the Commission. This authorization is subject to 
the following conditions: 


‘<'That this authorization shall be without prejudice to, 
and constitute no preference in, any aspect of any pro- 
eeeding to be held with respect to Channel 9, in Or- 
lando, Florida.’’ 


“That in the event of a grant of the application 
(BPCT-3742) of The Outlet Company, Mid-Florida 
shall not expend any funds for the construction of the 
new tower proposed in that application pending the 
outcome of the hearing.’’ 


22 Community Broadcasting Co. v. Federal Communications Commission, 
supra. 
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Tr Is FurrHer ORvERED, That the request of Consolidated 
Nine, Inc., for interim authority Is Dentp, and the request 
of Comint Corporation Is D1smissEp. 


413 


Tr Is FurtHer Orverep, That, Mid-Florida’s ‘‘Petition 
to Deny’? Is Granrep, insofar as it requests action con- 
sistent with that taken here. 


Fepera, Communications ComMIssION® 


Ben F. Warie 
Secretary 
Adopted: March 29, 1967 


Released: April 6, 1967 
414 
APPENDIX 


The following pleadings were also considered with re- 


spect to the following requests for interim operation. 


A. Consolidated Nine, Inc. (Consolidated) Application— 
BPCTI-7: 
1. ‘Petition for Expedited Action and Immediate 
Grant: filed on April 14, 1966, by Consolidated with 
respect to (A) above; 


2. ‘‘Partial Opposition to Petition for Expedited 
Action and Immediate Grant and Statement of Mid- 
Florida Television Corporation”’, filed April 28, 1966, 
by Mid-Florida Television Corporation (Mid-Florida) 
directed against (1) above; 

3. ‘*Petition to Deny Application of Consolidated 
Nine, Inc. for Interim Authority”’, filed on May 16, 
1966, by Mid-Florida, directed against (A) above; 


* See attached dissenting statement of Commissioner Cox. 
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4. ‘‘Opposition to Petition to Deny Application’’, 
filed May 31, 1966, by Consolidated directed against 
(3) above; and 

5. ‘‘Reply to Opposition to Petition to Deny Appli- 
cation’’, filed June 10, 1966, by Mid-Florida directed 
against (4) above. 

B. Comint Corporation (Comint) Application—BPCT- 
3738: 

1. ‘‘Petition for Interim Operating Authority’’, filed 
April 26, 1966, by Comint with respect to (B) above; 

2. ‘Opposition to Petition for Interim Operating 
Authority’’, filed on May 10, 1966, by Consolidated di- 
rected against (1) above; 


3. ‘‘Petition to Deny Application of Comint Cor- 
poration for Interim Operating Authority’’, filed on 
May 25, 1966, by Mid-Florida, directed against (B) 
above; 

4. ‘Reply to Opposition to Petition for Interim Op- 
erating Authority’’, filed on May 23, 1966, by Comint 
directed against (2) above; and 


5. ‘Opposition to Petition to Deny Application of 
Comint Corporation for Interim Operating Authority’’ 
filed June 8, 1966, by Comint directed against (3) 
above. 

415 


DISSENT OF COMMISSIONER KENNETH A. COX 


I would have preferred continued operation by Mid- 
Florida but with all profits beyond a reasonable return on 
their investment turned over to educational broadcasting 
in the State. Failing that, I would have granted the re- 
quest for joint interim operation. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


In re Applications of 
Docket No. 11081 
File No. BPCT-1153 
WORZ, Inc., Orlando, Florida 


Docket No. 11083 
File No. BPCT-1801 
Mm-Fuorwa TEvevision Corp., Orlando, Florida 


For Construction Permits for New Television Stations 
(Channel 9) 


Order 


By the Commission: Commissioners Hyde and Loevinger 
absent; Commissioner Cox not participating. 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 17th day of 
November, 1965; 


The Commission having under further consideration its 
decision released June 7, 1957 (22 F.C.C. 1254) granting 
the application of Mid-Florida Television Corp. for a con- 
struction permit for a new commercial television station 
to operate on Channel 9 in Orlando, Florida, and denying 
the mutually exclusive application of WORZ, Inc., to- 
gether with the subsequent decision released June 16, 1964 
(36 F.C.C. 1535) in which the Commission affirmed the 
1957 decision and granted to Mid-Florida Television Corp. 
a license to cover the construction permit; and 
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Ir Apprarinc, That, by decision of March 4, 1965 (323 
F. 2d 618) in WORZ, Inc. v. Federal Communications Com- 
mission, Case No. 18,772; the United States Court of 
Appeals for the District of Columbia Circuit ordered that 
the Commission set aside its decision released June 16, 
1964 and hold a new hearing, with adequate opportunity 
for the receipt of new applications from persons who 
have not hitherto appeared herein; and 


Ir FurtHer AppearinG, That, the Court also stated that 
temporary authority for the continued operation of the 
station might be granted by the Commission in its dis- 
cretion; and 


419 


Ir FurrHer AppearING, That, a petition for a writ of 
certiorari filed by Mid-Florida Television Corp. was denied 
by the Supreme Court on October 25, 1965; and 


Ir Furruer AppearinG, That, the Court of Appeals is- 
sued its mandate on November 8, 1965; 


Ir Is Orprerep, That, the Commission’s decisions of 
June 7, 1957 and June 16, 1964 Are Heresy VacarTep, 
and that new applications for a construction permit for a 
new television station to operate on Channel 9 in Orlando, 
Florida, may be filed by March 1, 1966; and 


Ir Is FurrHer Orverep, That, any qualified party which 
has previously filed an application, may, in its discretion, 
bring up to date its existing application in lieu of filing 
a completely new application; and 


Jr Is Furtuer Orperep, That, Mid-Florida Television 
Corp. is hereby authorized to continue to operate its present 
facilities to render television broadcast service on Channel 
9 in Orlando, Florida, until further order of the Commis- 
sion, and that this authorization shall be without prejudice 
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to, and constitute no preference in, any aspect of any pro- 
ceeding to be held with respect to Channel 9 in Orlando, 
Florida. 


Fepera, Communications ComMMIssIon 


Ben F. Warte 
Secretary 


Released: November 19, 1965 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


In re Applications of 
File No. BPCTI-7 


Consouipatep Nrvz, Inc., Orlando, Florida 
File No. BPCT-3637 
Howarp Wess, Orlando, Florida 
File No. BP-CT-3693 


Centra Nive Corporation, Orlando, Florida 


File No. BPCT-3737 


Frorma Heartuanp Texevision, Inc., Orlando, Florida 


File No. BPOT-3739 


Frorma 9 Broapcastine Company, Orlando, Florida 


File No. BPCT-3740 
TV 9, Inc., Orlando, Florida 
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File No. BPCT-3733' 
Comint Corporation, Orlando, Florida 


File No. BPCT-1801 
Mi-Fiorma Tevevision Corporation (WFTV) 
Orlando, Florida 
For Construction Permits 


(For Action By The Commission) 


Petition To Deny and Statement of Interest 


Custom Electronics, Inc. (Custom), permittee (BPCT- 
3578) of a new UHF television station on Channel 31 in 
Melbourne, Florida, by its 
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attorneys, hereby requests that the Commission deny the 
above-captioned applications, each of which would permit 
a VHF facility operating on Channel 9 in Orlando, Florida, 
to place a Grade B or better contour over Custom’s city 
of assignment for the first time.’ 


Each of these applicants would convert a substantial 
area in east-central Florida in which UHF development is 
currently taking place and which is free of VHF television 
service to an inter-mixed VHF-UHF area. The impact of 


1 Although the Comint Corporation (Comint) appears to have requested 
interim operating authority at its proposed site, no BPCTI file number has 
been assigned to this proposal. Rather than awaiting any such assignment, 
Custom requests that the Commission consider this pleading in connection 
with Comint’s interim operating proposal, if and when it is accepted for 
filing. 

2Mid-Florida Television Corporation (Mid-Florida) presently operates 
WPTYV on Channel 9 in Orlando from a site near Orlovista, Florida. WFTV’s 
Grade B contour now falls approximately six miles from Melbourn. (See 
Map 2 to the Engineering Report to the ‘‘Objections of Association of Maxi- 
mum Service Telecasters, Inc.’? (MST) filed on May 2, 1966 in connection 
with BPCT-3742, an application for modification of the facilities of WDBO-TV, 
Orlando; official notice requested.) 
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a grant of these applications could well doom UHF develop- 
ment in the Melbourne area, and thus deprive southern 
Broward County residents of their first local television 
service. 


The applications of Consolidated Nine, Inc. (Consoli- 
dated), Howard Weiss (Weiss), Central Nine Corporation 
(Central), Florida Heartland Television, Inc. (Heartland), 
Florida 9 Broadcasting Company (Florida 9) and TV 9, 
Inc. (TV 9) all specify operation from the same site east 
of Orlando. Operating as proposed, their City Grade con- 
tours would 


941 


reach the northern edge of Melbourne and their proposed 
Grade B contours would encompass entirely Custom’s au- 
thorized Grade B contour. Substantially similar coverage 
(but from a slightly different site) is proposed by Mid- 
Florida, whose proposed Grade A contour would cover 


Melbourne entirely and whose proposed Grade B contour 
would entirely encompass Custom’s authorized Grade B 
contour. The Comint Corporation (Comint) proposes 
operation from a third, but nearby, site and promises the 
most severe intrusion into Custom’s authorized service 
area. Comint’s City Grade contour would bi-sect Mel- 
bourne and its Grade B contour would entirely encompass 
Custom’s authorized Grade B contour.’ 


The only Orlando Channel 9 applicant which would not 
disturb the status quo is Orange Nine, Inc. (Orange Nine) 
which specifies operation from a site slightly west of Or- 
lando and whose proposed Grade B contour would fall ap- 
proximately seven miles from Melbourne. For this reason, 
Custom does not oppose Orange Nine’s proposal, just as it 
has no objection to the continued operation of the present 
WFTYV facilities. 


— 


3 Official notice requested. 
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For the reasons outlined in Custom’s ‘‘Petition To Deny 
And Statement of Interest’’ of July 27, 1966 (filed with the 
Commission on August 2, 1966 in connection with BPCT- 
3742, WDBO-TV’s proposed 


942 


site and tower height modification), which is herewith in- 
corporated by reference and attached hereto, Custom be- 
lieves that the development of UHF television in the 
Melbourne area and east-central Florida will be doomed 
or severely crippled if any of the above-captioned interim 
or permanent applications are granted. 


Custom does not wish to intrude itself into this already 
complex proceeding and will withdraw its objection to each 
interim or permanent application if and when that applica- 
tion is modified to specify operation with facilities which 
are reasonably comparable to the present WFTV (and 


proposed Orange Nine) facilities. However, should the 
interim and/or permanent applicants refuse to modify their 
proposals, Custom requests that they be designated for 
hearing on the same issues urged in connection with 
WDBO-TV’s application (BPCT-3742). 


In view of Custom’s clear standing as a party in interest, 
we believe that it would be illegal* to grant without the 
requested hearing 


4This petition was not filed earlier for the reasons set forth at pages 
1-2 of Custom’s petition to deny the WDBO-TV application. Since the 
Commission has now been advised of Custom’s interest in this proceeding 
and since the impact of any of the above-captioned applications on Custom is 
obvious, we urge the Commission to accept this petition by waiving Section 
1.580(i) of its rules or designating unamended interim or permanent appli- 
cations for hearing on its own motion and naming Custom as a party to 
the proceeding, particularly since the conflicting interim and permanent 
applications will require a hearing in any event and Custom would, follow- 
ing designation, be entitled to intervene and petition for enlargement of the 
issues. 
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any application for interim operating authority which 
would upset the status quo. In addition, we believe that 
Custom is entitled to participate in the hearing for the 
regular facilities, if amendments are not filed as we have 
requested, particularly since Orange Nine’s permanent 
application would not injure Custom or the development 


of UHF television in east-central Florida. 
Respectfully submitted, 


Custom Exectronics, Inc. 


By Avan Y. NaFraLin 
Alan Y. Naftalin 


Raver K. Kravs 
Rainer K. Kraus 


Koteen & Burt 

1000 Vermont Avenue, N.W. 

Washington, D. C. 20005 
Its Attorneys 


August 15, 1966 
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CERTIFICATE OF SERVICE 
(Omitted) 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


File No. BPCT-3742 
In re Application of 
Tue Ovttet Company (WDBO-TV), Orlando, Florida 


For Construction Permit 


Petition To Deny and Statement of Interest 


Custom Electronics, Inc. (Custom), permittee (BPCT- 
3578) of a new UHF television station on Channel 31 in 
Melbourne, Florida, by its attorneys, hereby requests that 
the Commission deny the above-captioned application which 
would permit VHF station WDBO-TV—which now does 
not provide even a predicted Grade B service to all of the 


City of Melbourne—to place a City Grade signal within 12 
miles of Melbourne and encompass entirely Custom’s pro- 
posed Grade B service area. (Fig. 10 to Exh. F to BPCT- 
3742 and Exhibit E-6 to BPCT-3578.) 


WDBO-TVW’s application was accepted for filing on March 
1, 1966. Custom’s construction permit was granted on 
June 3, 1966. At the time of and prior to this grant, 
Custom was not represented by Washington legal or engi- 
neering counsel and it has only in the past several weeks 
retained undersigned counsel for the purpose of filing this 
objection to WDBO-TV’s application. Although this peti- 
tion is not filed within 30 days after acceptance 
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of BPCT-3742 for filing, the Commission is requested to 
waive the 30-day provisions of Section 1.580(i) of its Rules 
or treat this as an informal objection under Section 1.587 
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since Custom is clearly a party in interest. See Selma 
Television, Inc., 4 RR 2d 714, 719 (1965). 


Melbourne is located on the east coast of Florida in an 
area which presently receives no acceptable VHF television 
service ‘There is no argument about this: it forms the 
basis of WDBO-TV’s decision to attempt to improve its 
present facilities ? and Custom ’s decision (and that of two 
other UHF applicants, one of which has already placed 
WTVX, Ft. Pierce, on the air) to apply for a UHF facility 
in this area. Nor can there be any serious argument about 
what will happen if WDBO-TV’s application (and related 
applications with respect to Channel 9 in Orlando) is 
granted. The Melbourne area, which is one of extremely 
rapid growth and which is a ‘‘natura. ”? UHF market at the 
present time because of its flat terrain and isolation from 
VHF signals, will be blanketed by VHF signals. WDBO- 
TV’s City Grade Signal will fall within 12 miles of Mel- 
bourne, its Grade A contour within 2 miles of Melbourne, 
and its Grade B contour will encompass entirely 
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Channel 31’s proposed Grade B service area® WFTV’s 
Grade A contour will—if its pending proposal is granted— 


1 The area includes Indian River County and at least the southern portion 
of Brevard County, in which Melbourne is located. It is bounded on the 
south by the Grade B contour of WPTV, West Palm Beach, and to the 
north and north-west by the present service areas of Orlando stations 
WFTV and WDBO-TV and WESH-TV, Daytona Beach. [Map 2 to the 
Engineering Report attached to the ‘‘Objections of Association of Maximum 
Service Telecasters, Inc.’? (AMST), filed in this proceeding on May 2, 
1966.] 

2¢‘Qperating experience has shown that WDBO-TV (Ch. 6) and WFTV 
(Ch. 9) too for that matter, do not deliver good picture quality or any 
acceptable grade of service to the populated communities along the cast 
coast of Florida ...’’ (Page 2 of Engineering Statement attached to 
WDBO-TV’s Petition for Waiver) 


3 Fig. 10 to Exh. F to BPCT-3742; AMST’s Map 2. 
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fall 5 miles beyond Melbourne although its present caleu- 
lated Grade B contour falls approximately 10 miles short 
of the city.‘ 


Custom is eager to attempt to establish a UHF television 
facility in Melbourne because there is an urgent need for 
a local transmission facility and a reasonable chance that, 
after a period of time, such a station may succeed finan- 
cially. However, if the WDBO-TV (and related WFTV) 
application is granted, the chance that UHF television can 
succeed on Florida’s east coast will be slim indeed. Custom 
is so concerned about the adverse impact of the proposed 
changes in the WDBO-TV and WFTV facilities that, al- 
though it had planned to begin construction promptly, it 
has now determined that it should wait until the Commis- 
sion has acted on these applications. If WDBO-TV’s ap- 
plication is granted, serious consideration will be given to 
returning for cancellation Custom’s construction permit. 


A grant of WDBO-TV’s application could not possibly 
promote and may well kill the devlopment of UHF tele- 
vis’on in east-central Florida. 
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Such a result would be completely inconsistent with avowed 
Commission policy, as expressed, for example, in Triangle 
Publications, Inc., 3 RR 2d 37, 53 (1964): 


‘“‘TW]e have deemed it essential to foster optimum 
conditions for the growth of UHF and to take no steps, 


4See Figure 1 of the Engineering Statement attached to WFTV’s BPCT- 
1801, as amended on March 1, 1966. Each of the other Channel 9 applicants 
apparently proposes similar improvement of the present Channel 9 facility. 
For example, the Comint Corporation’s proposed City Grade signal would 
cover at least a portion of Melbourne and that of Consolidated 9, Inc.—which 
has filed an application for interim operating authority—would fall less than 
two miles from Melbourne. Custom will file petitions urging the Commission to 
deny these proposals, 
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unless required by other exceptional public interest 
considerations, which would reduce the demand for 
UHF service.’? (Emphasis supplied) 


And see Selma Television, Inc., 4 RR 2d 714 (1965).5 


The only possible public interest consideration favoring 
a grant of WDBO-TV’s application is its proposal to serve 
the eastern Florida ‘‘white’’ area which Channel 31 and the 
pending UHF proposal for Cocoa Beach will largely elimi- 
nate. If the Commission wishes to take the most minimal 
step to encourage the development of UHF television, it 
can hardly find any ‘‘exceptional’’ public interest consider- 
ation favoring the WDBO-TV application, particularly 
when it is prima facie unacceptable and contrary to the 
public interest since it violates the mileage separation re- 
quirements of Section 73.610 of the Commission’s Rules. 


At the present time, Custom Electronics holds a construc- 
tion permit specifying operation with effective radiated 
visual power of 20.1 kilowatts and an antenna height of 
411 feet. If Custom made a relatively modest 


950 


improvement of its facilities so that it operated with an 
antenna height of 1,000 feet and power of 200 kilowatts, 
it would cover entirely the present Florida east coast 
‘<white area’? which WDBO-TV proposes to serve.® Cus- 
tom has already undertaken the preparation of a 1,000 foot, 


5 The difficulties that would be faced by Custom are at least as great as those 
facing the existing and authorized UHF operations in the Selma case and, 
unlike the VHF station in that proceeding, there has been not the slightest 
suggestion that WDBO-TV’s present operation is unprofitable, The most 
recent Commission financial data (Public Notice B, Mimeo No. 71832, released 
August 6, 1965) shows that the three stations in the Orlando-Daytona Beach 
market had a combined net profit in 1964 of more than $1,000,000. 


6 AMST Engineering Statement, p. 6. 
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200 kilowatt modification of its existing authorization and 
will file the required application with the Commission at 
the earliest possible time. 


Thus the Commission can, by denying WDBO-TV’s ap- 
plication, insure the introduction of the Melbourne area’s 
first (transmission or reception) television service and the 
early elimination of all of eastern Florida’s ‘‘white area.’’ 
We urge the Commission to do so. 


In view of the foregoing, the Commission should deny 
WDBO-TV’s application because of its violation of Section 
73.610 of the Rules or designate it for hearing—naming 
Custom as a party—on at least the following issues: 


1. To determine whether a grant of the application 
would impair the ability of authorized and prospective 
UHF television broadcast stations in the area to com- 
pete effectively; 


2. To determine whether a grant of the application 
would be consistent with the objectives of improving 
the opportunities for effective competition among a 
greater number of stations; 


951 


3. To determine whether a grant of the application 
would be consistent with the objective of promoting 
the future activation of UHF television broadcast 
stations in east central Florida; 


4. To determine whether a grant of the application 
would be consistent with Section 307(b) of the Com- 
munications Act, Section 73.606 of the Commission’s 
Rules, and the principles upon which the assignment 
of television broadcast channels has been made by the 
Commission; and 
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5. To determine, in the light of the evidence adduced 
pursuant to the foregoing issues, whether a grant of 
the application would serve the public interest, con- 
venience and necessity. 


Respectfully submitted, 
Custom Buectronics, Ine. 


By /s/ Avan Y. Narrauin 
Alan Y. Naftalin 


/s/ Ratner K. Kraus 
Rainer K. Kraus 


Koteen & Burt 

100 Vermont Avenue, N.W. 

Washington, D. C. 20005 
Its Attorneys 


July 27, 1966 
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AFFIDAVIT 


1. My name is Stuart M. Campbell. I am the President 
of Custom Electronics, Inc., permittee (BPCT-3578) of a 
new UHF television station in Melbourne, Florida. 


2, I have read the foregoing ‘‘Petition to Deny And 
Statement of Interest’’ and I have personal knowledge that 
the facts (other than those of which the Commission can 
take official notice) and representations there set forth are 
true. 


Respectfully submitted, 


Srvarrt M. CaMpBELL 
Stuard M. Campbell 
Subscribed and sworn to before me 
this 27th day of July, 1966. 


S. M. CampsELL, JR. 
Notary Public 


My Commission expires on December 28, 1968 
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CERTIFICATE OF SERVICE 
(Omitted) 


—_—_ 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


In re Applications of: 
Docket No. 11081 
File No. BPCT-1153 


Orance Ning, Inc., Orlando, Florida 


Docket No. 11083 
File No. BPCT-1801 


Mip-Fiorwa Tevevision Corporation, Orlando, Florida 


Docket No. 17339 
File No. BPCT-3697 


CrntraL Nive Corporation, Orlando, Florida 


Docket No. 17340 
File No. BPCT-3736 
Howarp A. Weiss, Orlando, Florida 
Docket No. 17341 
File No. BPCT-3737 


Frorma Heartuanp Texevision, Inc., Orlando, Florida 


Docket No. 17342 
File No. BPCT-3738 


Comrnt Corporation, Orlando, Florida 
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Docket No. 17343 
File No. BPCT-3739 


Frorma 9 Broapcastine Co., Orlando, Florida 


Docket No. 17344 
File No. BPCT-3740 
TV 9, Inc., Orlando, Florida 


For Construction Permit for New 
Television Broadcast Station 


Memorandum Opinion and Order 
By the Commission: Commissioner Johnson absent. 


1. The Commission has before it for consideration the 
above-captioned applications, each requesting a construc- 
tion permit for a new television broadcast station to operate 
on Channel 9, Orlando, Florida. The applications are 
mutually exclusive in that operation by the applicants as 
proposed would result in mutually destructive interference. 


2. Ordinarily, the Commission requires applicants for a 
new broadcast station to show the availability of sufficient 
funds to construct and operate the proposed station for one 
year. Where an applicant relies, in whole or in part, on 
advertising revenues to meet its costs of operation in the 
first year, the Commission requires that the applicant 
demonstrate the validity of its estimate of revenues by a 
comprehensive showing.’ In the present case, 


1287 


however, each of the applicants (except Mid-Florida), seeks 
to replace a station which has an established record of ad- 
vertising revenues stretching over a prolonged period of 


1 Ultravision Broadcasting Co., FCC 65-581, 5 RR 2d 343. 
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time; the availability of revenues is beyond dispute. For 
this reason, we do not believe that it is necessary to re- 
quire the applicants to meet the requirements of the Ultra- 
vision decision. We will, therefore, apply our former 
standard which required an applicant to show that it had 
sufficient funds to construct and operate the proposed sta- 
tion for three months without revenues. Under this stand- 
ard, we find all of the applicants financially qualified except 
as follows: ? 


a. In connection with the application of Central Nine 
Corporation: 


(1). Based on information contained in the application, 
cash of approximately $1,154,000 will be required for 
the construction and operation of the proposed sta- 
tion. To meet these requirements, the applicant 
relies upon existing capital of $10,000, stock subserip- 
tions of $90,000, and loans totalling $2,000,000, for a 


total of $2,100,000. The applicant relies upon reve- 
nues for the remainder. 


2). It appears that the applicant has $9,482 available to 
it in existing capital and not more than $78,000 avail- 
able in funds from financially qualified subscribers. 
No balance sheet or financial statement has been 
furnished by Mr. J. Rolfe Davis as required by 
Section III, Paragraph 4(d), FCC Form 301;* Mr. 


2 Salter Broadcasting Company (WBEL), FCC 67-225, released February 
21, 1967, Docket Nos. 17209-17219. 


3 Consisting of down payment for equipment ($326,250), curtails an interest 
($70,959), down payment on land ($5,800), miscellaneous expenses ($420,000), 
cost of operation ($330,623). Total: $1,153,632. 


4 Persons who will furnish funds are required to submit balance sheets or 
financial statements although they may show the availability of bank loans 
in sufficient amount to meet their commitments to the applicant. Kansas 
State Network, Inc., FCC 66-977, 5 FCC 2d 572. 
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Grover C. Bryan has not shown that he has current 
and liquid assets (as defined in Paragraph 4(d), 
Section III, FCC Form 301) in excess of current 
liabilities to meet his commitment to the applicant; 
and Mr. Clarance A. Peterson’s balance sheet or 
financial statement does not disclose the extent of 
his current liabilities. The letter from Barnett First 
National Bank, dated November 29, 1965, upon which 
the applicant relies to support the availability of a 
loan of $2,000,000 does not set forth the terms or 
conditions upon which the loan is to be made, but 
states that ‘The terms, conditions and security for 
such loans shall be 
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determined at the time of borrowing and shall be 
acceptable to us.’”? Moreover, the total of $2,000,000 
jis to include loans to individual stockholders and, 
by letter dated January 7, 1966, is to include also 
funds which may be required in connection with the 
proposed interim operation of a station on Channel 
9. By letter dated February 25, 1966, the bank fur- 
ther qualified its commitment by requiring the joint 
and several endorsements of all stockholders, but the 
stockholders have not indicated their willingness to 
accept such contingent liability. 


b. In connection with the application of Florida 9 Broad- 
casting Co.: 


(1). Based on information contained in the application, 
cash of approximately $1,718,000 will be required 
for the acquisition of land ($20,000), the acquisition 
of equipment ($1,073,000), miscellaneous expenses 
($300,000) and cost of operation ($325,000). To meet 
these cash requirements, the applicant relies upon the 
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availability of stock subscriptions of $100,000 and a 
loan of $2,000,000 from Citizens National Bank of 
Orlando, totalling $2,100,000. 


2). The applicant’s balance sheet shows that $11,700 has 


been paid in on subscriptions, but no information has 
been furnished as to the identity of the subscribers 
who have made payments on their subscriptions nor 
the amounts thereof. Of the 14 subscribers, only 
Messrs. Ferran, Nixon, Jewett, and Bryant have 
shown that they have current and liquid assets (as 
defined in Section III, Paragraph 4(d), FCC Form 
301) in excess of current liabilities in sufficient 
amount to meet their commitments. Their commit- 
ments total $23,000. If none of them has paid any 
part of his commitment, $23,000 can be considered to 
be available to the applicant from subscriptions re- 
ceivable, but this amount must be reduced to the 
extent that any of them have paid in part of their 
subscriptions. Thus, it appears that not more than 
$34,700 may be available to the applicant from sub- 
scriptions. 


. The letter from Citizens National Bank of Orlando 
contains no terms or conditions, but the loan is to be 
made ‘‘... on suitable collateral, terms and conditions 
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to be arranged at the time of the closing.’’ It can- 
not be determined, therefore, that such funds will be 
available to the applicant or, if so, upon what terms, 
conditions and collateral required. Moreover, the 
bank’s letter (dated February 25, 1966) was written 
before extensive changes were made by the applicant 
(July 6, 1966) in its stockholders and their holdings. 
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ce. In connection with the application of TV 9, Inc.: 


Based on information contained in the application, 
cash of approximately $677,000 will be required for 
the construction and operation of the proposed sta- 
tion. To meet these costs, the applicant relies upon 
the availability of existing capital of $15,000, stock 
subscriptions of $285,000, and a loan of $1,500,000 
from Citizens National Bank of Orlando. Of the 15 
subscribers who are to furnish funds, only Mr. 
Thompson K. Cassel has shown that he has sufficient 
current and liquid assets in excess of current liabil- 
ities to enable him to meet his commitment to the 
applicant ($33,000) ; the other subscribers have fur- 
nished letters from banks to enable them to meet 
their commitments, but none of them has furnished 
a balance sheet or financial statement as required by 
Section III, Paragraph 4(d), FCC Form 301 (see 
Footnote 4, supra). The letter from Citizens Na- 
tional Bank contains no terms or conditions, but 
these are to be ‘‘.. . determined at the time of bor- 
rowing and shall be acceptable to us [the bank].’’ 


3. Because of the location of the tower proposed by 
Orange Nine, Inc., relative to the location of various radio 
station towers, in the event of a grant of its application, 
such grant shall be subject to an AM proximity condition. 
Orange Nine has also requested Commission consent to the 
location of its proposed main studio at the proposed trans- 
mitter site outside the corporate limits of Orlando, pur- 
suant to Section 73.613(b) of the Commission’s Rules, but 
the applicant has not made the showing required by the 
rules. An issue will be specified, therefore, to determine 


5 Consisting of down payment for equipment ($90,797), curtails ($68,098), 


interest ($1,475), land ($20,000), buildings ($28,800), other items ($210,350), 
and costs of operation ($257,538), totalling $677,058. 
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whether good cause exists for locating the main studios 
outside the city limits of Orlando. 
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4. The transmitter proposed by Mid-Florida Television 
Corporation has not been type-accepted by the Commission. 
In the event of a grant of its application, therefore, such 
grant shall be subject to the condition that, prior to licens- 
ing, acceptable data shall be submitted for type-acceptance 
in accordance with the requirements of Section 73.640 of 
the Commission’s Rules. 


5. As originally filed, the application (BPCT-3736) of 
Howard A. Weiss specified the present facilities of Station 
WFTYV, which is being operated on a temporary basis by 
Mid-Florida Television Corporation. On April 18, 1966, 
Florida Heartland Television, Inc., filed a “Petition for 
Dismissal of Application’’ requesting dismissal of the 
Weiss application on the grounds that he had no reason to 
believe that these facilities would be available to him and 
that the application was not, therefore, substantially com- 
plete. Florida Heartland contended that the application 
specifying these facilities was not filed with reasonable as- 
surance in good faith that the facilities would be available 
to it® and because the Commission had specified a ‘‘cut- 
off”? date? within which all applications for permanent au- 
thority to operate on Channel 9 in Orlando must be sub- 
stantially complete and tendered for filing, the Weiss appli- 
eation was fatally defective. On April 29, 1966, Weiss 
filed his opposition thereto and simultaneously filed an 


6 Citing Milam g Lansman, FCC 65R-20, 4 RR 2d 469. 


7 By Order (FCC 65-1020, 1 FCC 2d 1377), the Commission, in WOEZ, 
Inc., provided that new applications may be filed by March 1, 1966, and that 
qualified parties who had previously filed applications could bring them up to 
date. 
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amendment to his application specifying a different site.® 
Weiss contends that the amended proposal moots the peti- 
tions requesting dismissal of his application. 


6. We think that this is too important a matter to war- 
rant dismissal of bona fide applications on technical 
grounds; the public interest lies in enabling us to make a 
choice among these applicants on the basis of merit, rather 
than by attrition. Charles W. Jobbins et al., FCC 64-743, 
3 RR 2d 302. Moreover, since our rules provide an un- 
limited right to amend prior to designation for hearing, 
Weiss merely exercised his rights and perfected his appli- 
cation to the extent of eliminating this objection to it. This, 
too, is in the public 
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interest. The various petitions to dismiss the Weiss appli- 
cation as well as the applications of Florida 9 Broadeasting 
Co. and TV 9, Ine., will be denied. 


7. On March 14, 1966, one Harold E. Scott, purporting to 
be the chairman of a ‘‘Committee for Channel 9’’, wrote a 
letter to the Chairman of the Commission, with copies to 
all applicants, and enclosed a resolution and signature 
sheets containing signatures of citizens of Orlando. The 
letter urged the Commission to continue the stewardship 
of Mid-Florida in the operation of the Channel 9 station. 
This letter was attacked by the other applicants in this 


8In addition to the petition and opposition thereto, Florida Heartland filed 
a reply to the opposition on May 5, 1966. Comint Corporation filed, on May 
6, 1966, a statement in support of the Florida Heartland petition and included 
the Florida 9 and TV 9, Ine., applications among those to be dismissed. On 
May 10, 1966, Mid-Florida filed a statement in support of the petition, indicat- 
ing that it had no intention of making its facilities available to the other 
applicants in any event. 
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proceeding ® as being an unlawful effort, inspired, encour- 
aged and condoned by Mid-Florida, to unilaterally influence 
the Commission. The charge has been categorically denied 
by Mid-Florida, its denial being supported by affidavits. 
The Commission, by its Executive Director, responded to 
the complaint of Central Nine Corporation, by letter to 
Welch and Morgan, (counsel for Central 9 Corporation), 
dated March 21, 1966, in which it was stated that Section 
1.1223 of the Commission’s Rules proscribes ex parte com- 
munications on the part of interested persons; that Mr. 
Scott is not an ‘interested person”’ as that term is defined 
in Section 1.1201(e) of the rules; and that the letter was 
served on all parties to the proceeding and it was not, there- 
fore, a prohibited ex parte communication. 


8. We have carefully considered the various pleadings 
filed in connection with this incident. There is no evidence 
that Mid-Florida solicited, inspired or participated in the 
preparation of the letter; the pleadings show that Mid- 
Florida exercised extreme care, upon the advice of counsel, 
in dealing with Mr. Scott and his proposal to write his 
letter. Mid-Florida does not deny its knowledge of Scott’s 
intentions nor that Mid-Florida furnished him with the 
names and addresses of the other applicants and their 
counsel (a matter of public record) as well as the names of 
individual citizens who had expressed to Mid-Florida an 


9 The various letters and pleadings filed in connection with this incident are: 
(1) letter dated March 16, 1966, from counsel for Central Nine Corporation; 
(2) letter dated March 21, 1966, from counsel for TV 9, Inc.; (3) response 
to (1) and (2) above, filed, March 29, 1966, by Mid-Florida; (4) comments, 
filed April 4, 1966, by Central Nine Corporation, in connection with (3) above; 
(5) statement, filed April 7, 1966, by TV 9, Inc., in connection with (3) 
above; (6) reply, filed April 13, 1966, by Mid-Florida to (4) and (5), above; 
(7) statement, filed April 14, 1966, by Consolidated Nine, Inc., the corpora- 
tion formed by and consisting of the applicants for permanent authority for 
the purpose of applying for an interim operation; and (8) reply, filed April 
20, 1966, by Mid-Florida, to (7) above. 
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interest in helping to retain WFTV on the air. The Scott 
letter was a presentation from a person not an ‘‘interested 
person’? as that term is defined in Section 1.1201(e) of the 
rules and a copy of the letter was served on each of the 
applicants. Thus, it was not a prohibited ex parte presen- 
tation as defined by Section 1.1201(g)(1) of the rules. 
While Scott’s activities have been questioned by some of 
the parties, we believe that, when viewed in proper per- 
spective, the incident is seen as an effort by well-meaning 
citizens to make their views know to the Commission. The 
pleadings contain nothing to warrant an opposite conclu- 
sion. 
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9. On August 15, 1966, Custom Electronics, Inc., per- 
mittee of Television Broadcast Station WPCT, Channel 31, 
Melbourne, Florida, filed in this proceeding a ‘‘ Petition to 
Deny and Statement of Interest’? urging that all of the 
above-captioned applications, except that of Orange Nine, 
Inc., be denied on the grounds that grant of any of them 
(including the applications BPCTI-7 and BPCT-3738) of 
Consolidated Nine, Inc., and Comint Corporation for in- 
terim authority) would have an adverse impact on develop- 
ment of UHF television broadcasting in the area. The ap- 
plicants filed oppositions.’° Custom alleges standing as a 
‘“‘pnarty in interest’? within the meaning of Section 309(d) 
of the Communications Act of 1934, as amended, on the 
grounds that grant of any of the applications (save that of 
Orange Nine, Inc.) would cause petitioner economic injury 
because all of the applicants would compete for viewership 
and revenues in the same area as petitioner’s station. We 


10 Oppositions were filed on September 15, 1966, by Mid-Florida, Howard A, 
Weiss, Central Nine Corporation, Florida Heartland, Florida 9, TV 9, Ine., 
Comint and Consolidated Nine, Inc. Custom filed a reply on September 27, 
1967. 
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find that petitioner has standing. Federal Communications 
Commission v. Sanders Brothers Radio Station, 309 U.S. 
470, 60 S.Ct. 693, 9 RR 2008. The petition, however, was 
not timely filed in accordance with the requirements of 
Section 1.580(i) of the Commission’s Rules. Public notice 
of the acceptance for filing of the applications was given 
by the Commission on March 15, 1966. Customs alleges 
that its construction permit was not granted until June 3, 
1966, and until that time it had no standing to file a petition 
to deny pursuant to Section 309(d) of the Communications 
Act. We need not reach the question of whether Custom’s 
petition, had it been Jed within 30 days following grant of 
its construction permit, would have been timely filed be- 
cause, in fact, Custom did not file its petition until several 
months later. The petition will, therefore, be dismissed, 
but we believe that a sufficient threshold showing has been 
made by the petitioner to warrant consideration as an in- 
formal objection filed pursuant to Section 1.587 of the 
Rules. 


10. Custom alleges that, with the one exception, its pre- 
dicted Grade B contour would be completely encompassed 
by the proposed Grade B contours of the Channel 9 appli- 
eants. The present operation of WFTYV, petitioner alleges, 
would not overlap the UHF station’s Grade B contour and 
there is, therefore, no objection to this operation. In view 
of the showing made by Custom, we believe that the ques- 
tion of whether a grant of any of the applications would 
adversely affect the ability of UHF stations in the area to 
compete effectively should be explored in the hearing. We 
believe that the most efficient way to accomplish this would 
be to specify a single issue applicable to all applicants. The 
burden of proof and the burden of proceeding with the in- 
troduction of evidence on the issue will be placed upon 
Custom. 
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11. Except as indicated by the issues specified below, the 
Commission finds that the applicants are qualified to con- 
struct, own and operate the proposed television broadcast 
station. The applications are, however, mutually exclusive 
in that operation by the applicants as proposed would re- 
sult in mutually destructive interference. The Commission 
is, therefore, unable to make the statutory finding that 
grant of the applications would serve the public interest, 
convenience and necessity and is of the opinion that the 
applications must be designated for hearing in a consoli- 
dated proceeding on the issues set forth below. 
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Accordingly, Ir Is Orverep, That, pursuant to Section 
309(e) of the Communications Act of 1934, as amended, the 
above-captioned applications Art DesicNaTED ror HEARING 
rn a ConsotmpaTED PRocEEDING at a time and place to be 
specified in a subsequent Order, upon the following issues: 


1. In connection with the application of Orange Nine, 
Inc., to determine: 


Whether good cause exists for location of the main 
studios outside the corporate limits of Orlando, Flor- 
ida, as proposed, and, if so, whether such location 
would be consistent with operation of the station in 
the public interest. 


2. In connection with the application of Central Nine 
Corporation, to determine: 


(a) Whether J. Rolfe Davis, Grover C. Bryan, and Clar- 
ence A. Peterson have current and liquid assets (as 
defined in Section ITI, Paragraph 4(d), FCC Form 
301) in excess of current liabilities in sufficient 
amount to meet their commitments to the applicant. 
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(b) The terms, conditions, and security required, if any, 
in connection with the proposed loan from Barnett 
First National Bank; whether the applicant and its 
principals can meet such terms and conditions; the 
extent to which funds from such loan will be avail- 
able to the applicant as distinguished from the indi- 
vidual stockholders; and whether, in view of the evi- 
dence adduced, such loan will be available. 


(c) Whether, in the light of the evidence adduced pur- 
suant to the foregoing, the applicant is financially 
qualified. 


3. In connection with the application of Florida 9 Broad- 
casting Co., to determine: 


(a) The identity of the subscribers who have paid in 
funds against their subscriptions and the amounts 
thereof and, in the light of such information, the 


total amount receivable from the subscriptions of 
Harry H. Ferran, Joseph J. Nixon, Eugene L. Jewett 
and John J. Bryant. 


Whether the subscribers not enumerated in (a) 
above, have current and liquid assets (as defined in 
Section III, Paragraph 4(d), FCC Form 301) in 
excess of current liabilities in sufficient amount to 
meet their commitments to the applicant. 
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Whether the proposed loan from Citizens National 
Bank of Orlando will be available to the applicant 
and, if so, the terms, conditions, and collateral re- 
quired in connection therewith. 


Whether, in the light of the evidence adduced pur- 
suant to the foregoing, the applicant is financially 
qualified. 
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4. In connection with the application of TV 9, Inc., to 
determine: 


(a) With the exception of Thomas K. Cassel, the current 
liabilities of each of the subscribers and the extent 
to which funds in excess thereof will be available to 
them to meet their commitments to the applicant. 


Whether the proposed loan from Citizens National 
Bank of Orlando will be available to the applicant 
and, if so, the terms, conditions, and collateral re- 
quired in connection therewith. 


(¢c) Whether, in the light of the evidence adduced pur- 
suant to the foregoing, the applicant is financially 
qualified. 


5. To determine whether a grant of any of the applica- 
tions would impair the ability of authorized and prospec- 
tive UHF television broadcast stations in the area to com- 
pete effectively. 


6. To determine which of the proposals would best serve 
the public interest. 


7. To determine, in the light of the evidence adduced 
pursuant to the foregoing issues, which of the applications 
should be granted. 


Ir Is FurtruHer Orperep, That the Petition to Deny and 
Statement of Interest filed herein by Custom Electronics, 
Inc., Is DismissEp, as untimely filed, but considered as an 
informal objection filed pursuant to Section 1.587 of the 
Commission’s Rules, Is Granrep to the extent indicated 
herein. 


Ir Is FurrHer Orperep, That, upon the Commission’s 
own motion Custom Electronics, Inc., Is Mave a Parry 
RESPONDENT in this proceeding with respect to Issue 5 only. 


152 


(1295) 


Tr Is Furruer Orperep, That the burden of proof and 
the burden of proceeding with the introduction of evidence 
with respect to Issue 5 Is Pracep upon Custom Electronics, 
Ine. 
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Ir Is Furruer Orverep, That the petitions filed herein 
requesting dismissal of the applications of Howard A. 
Weiss, Florida 9 Broadcasting Co., and TV 9, Inc., ARE 
DeEwnIED. 


Ir Is Furruer Orverep, That the requests filed herein 
by Consolidated Nine, Inc., Central Nine Corporation, and 
TV 9, Ine. to the extent that they request special issues 
in connection with the letter of Harold E. Scott, Anz Denmp. 


Ir Is Furtuer Orverep, That, in the event of a grant of 
the application of Orange Nine, Inc., such grant shall be 
made subject to the following condition: 


“That a skeleton proof shall be submitted on each sta- 
tion to prove that the directional patterns of Station 
WKIS, WDBO, and WLOF have not been changed. 
Proofs shall consist of at least five field intensity 
measurements on each radial measured in connection 
with the original proofs of Stations WKIS, WDBO, 
and WLOF. Data shall include a tabulation of all 
pertinent meter indications and the measured fields 
at the monitor locations.”’ 


Ir Is Furruer Orperep, That, in the event of a grant of 
the application of Mid-Florida Television Corporation, 
such grant shall be subject to the following condition: 


‘That, prior to licensing, the permittee shall submit 
acceptable data for type-acceptance of its transmitter 
in accordance with the requirements of Section 73.640 
of the Commission’s Rules.’’ 
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Iv Is Furruer Orverep, That, to avail themselves of the 
opportunity to be heard, the applicants and the party re- 
spondent herein, pursuant to Section 1.221(c) of the Com- 
mission’s Rules, in person or by attorney, shall, within 
twenty (20) days of the mailing of this Order, file with the 
Commission, in triplicate, a written appearance stating an 
intention to appear on the date fixed for the hearing and 
present evidence on the issues specified in this Order. 


Ir Is FurrHer OrpvereD, That the applicants herein shall, 
pursuant to Section 311(a)(2) of the Communications Act 
of 1934, as amended, and Section 1.594 of the Commission’s 
Rules, give notice of the hearing within the time and in 
the manner prescribed in such Rule, and shall advise the 
Commission of the publication of such notice as required 
by Section 1.594(g) of the Rules. 


FeperaL Communications ComMIssion 


Ben F. Warie 
Secretary 


Adopted: March 29, 1967 
Released: April 7, 1967 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


File No. BPOT-3738 
In re Application of 
Commint Corporation, Orlando, Florida 
For a Television Construction Permit 


To: The Commission 


Petition for Interim Operating Authority 


Comixt Corporation (Comrxt), applicant for VHF Tele- 
vision Channel 9 at Orlando, Florida, by its attorneys, 
hereby requests authority to operate Channel 9 on an in- 
terim basis. In support thereof, the following is shown: 


Preliminary Statement 


1. The most recent in the line of Court decisions in- 
volving Mid-Florida Television Corporation reversed the 
Commission and remanded the case for further proceedings 
and the acceptance of new applications.’ In so doing, the 
Court pointed out that it previously ‘‘broadly invited”’ the 
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Commission to consider whether, in the light of the 
unsatisfactory history and the staleness of the original 
record, the public interest would not best be served by 
reopening the proceeding and permitting new or additional 
applications to be filed in order to make a choice among 
them on the basis of a new record. The Court recognized 


1WORZ, Inc. v. Federal Communications Commission, 345 F.2d 85, (C.A. 
D.C. 1965). 
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that the Commission must have a large area of discretion 
to decide between competing applicants for the ‘‘privileges 
committed to its care’’; however, the Court also stated: 


«|, But this case has been beset throughout by a 
variety of dubious circumstances which, at the best, 
have prolonged the ultimate choice an unconscionably 
long period beyond the assembling of the facts upon 
which that choice must of necessity be based, and 
which, at the worst, leave a nagging uncertainty as 
to whether so vital a community facility as is involved 
here should not be exposed to what may possibly be 
wider interests than those represented by these two 
applicants.’’? (Emphasis supplied) 


2. The Court also held that, while the Commission con- 
cluded that the facts did not justify disqualification of 
either applicant, and found Mid-Florida to be the better 
qualified, this was, 


“| a choice which, we are reminded by a look at 
the old record, is contrary to that first recommended 
in 1955 by the examiner who presided at the hearing.’’ 
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Need for Interim Operation 


3. Pursuant to the Court’s decision, the Commission, by 
Order released November 19, 1965 (FCC 65-1020), per- 
mitted continual operation by Mid-Florida Television Cor- 
poration (Mid-Florida) on Channel 9; however, the Com- 
mission specifically stated that such authority would only 
be until ‘‘further Order’’ and without ‘‘prejudice or prefer- 
ence’’ to any aspect of the further proceedings to be held. 


4, The Commission is not here faced with the initial 
question posed in Pike-Mo Broadcasting Company* of the 


2Memorandum Opinion and Order, Docket No. 16099, et al., FCC 66-257 
(March 22, 1966). 
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need for continued service. The necessity of a third VHF 
television outlet to serve Orlando and the area is an 
imperative predicate, and the granting of an interim au- 
thorization is compelled by public service considerations. 
The question then, is which applicant or applicants should 
receive such authorization. Thus, the Commission must 
now make a decision on the vital question of who will 
operate Channel 9 during the pendency of these proceedings 
and until a final decision on its choice of a licensee. If the 
past is any indication of what the future holds, the in- 
terim operation can be expected to be a lengthy period 
of time. 


1792 
Legal Status of Applicants 


5. It is apparent that, from a legal standpoint, Mid- 
Florida is but another applicant having no better status 
than the other applicants which have filed for Channel 9 
since the reopening of the record. Moreover, it cannot 
be urged that its status is any greater from a practical or 
logical standpoint; indeed, the fact that the Court of Ap- 
peals so ‘‘broadly’’ referred to the ‘‘dubious circum- 
stances’? which have beset the proceeding should offset 
any natural advantage that Mid-Florida might otherwise 
have, as the logical or practical repository of ‘‘so vital 
a community facility as is involved here.’’?* The Court’s 
decision—particularly the directive to expose the facility 
to ‘‘wider interests’’—may logically be construed as also 
directing that the interim authorization be committed to 
a responsible applicant representing such ‘‘wider in- 
terests.’’ 


3Fn. 1, supra, 86. 
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Preference and Prejudice 


6. To permit the interim operation to reside with Mid- 
Florida would but propagate an unwarranted existing 
preference which could only continue to inure to the preju- 
dice of other applicants representing ‘‘wider interests’’ 
than those represented by the initial applicants. Such ac- 
tion would unfairly assist Mid-Florida in translating the 
‘“‘eolor’’ of authority into the ‘‘fact’’ of 
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authority—an occurrence which seems contrary to the ob- 
vious mandate of the Court of Appeals. Mid-Florida has 
already demonstrated that it presumes that it had acquired 
what might be described as ‘‘squatters rights.”’ * In ae- 
tual legal fact, it has not done so and should no longer 
be permitted to use its position to enhance its position to 
the prejudice of Comryt.’ 


7. It is recognized that Mid-Florida will undoubtedly 
urge that the public interest will be served by a continu- 
ation of its service, and can undoubtedly gain support for 
such a position from certain segments of local citizens. 
Obviously, the support of some local residents, satisfied 
with the status quo, can always be received by an applicant 
who is providing the status quo. But, as stated, this can 
only be to the prejudice of those applicants—which repre- 
sent ‘‘wider interests’’—sincerely desiring, and proposing, 
to improve the status quo. Moreover, while it is recognized 


4See e.g., ‘‘Reply of Mid-Florida Television Corporation To “Statement of 
TV 9, Inc. and ‘Comments’ of Central Nine Corporation’’ filed with the 
Commission April 13, 1966 (p. 8). ‘*The Commission must make clear that 
members of the public in Orlando and Central Florida area may properly make 
their views known to the Commission.’’ 


5 E.g., the letter and Resolution by Harold E. Scott which forms the basis 
of the pleadings referred to in Fa, 4. 
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that the Commission logically entertains predilection 
against a disruption of service to the public, such a 
predilection has its proper foundation in such prohibitions 
as those against trafficking in licenses, but has no rela- 
tion to a situation where, as here, the only ‘‘disruption”’ 
which might be entailed by authorizing interim operation 
to an applicant other than Mid-Florida would be in the 
form of an improvement in community service. Thus, 
it is urged that the Commission measure the concepts of 
prejudice and preference against the limited desirability 
of maintaining the ‘‘status quo’’— a status quo resulting 
“cat best?’ from ‘dubious circumstances.’ 


8. Comrxt Corporation (Community Interest) was or- 
ganized for the purpose of providing a superior public 
and programming service to the community and area by 
local residents who are active in civie affairs and who 
hold no other broadcast interests. Moreover, a majority 
of the stockholders will participate actively in the opera- 
tion of Channel 9 in order to insure the effectuation of the 
concept of integration of ownership and management with 
the corollary result of effectively implementing its superior 
programming and service plans and policies. Its policies 
accord with those expressed in the Commission’s Policy 
Statement of July 28, 1965* (hereinafter ‘‘Policy State- 
ment’’). 
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9. It need not be urged as of this point in time that 
Comrnv is the ‘‘best’’ qualified applicant—it is clear, how- 
ever, that Comrnr is an extremely ‘¢well-qualified’’ appli- 
cant whose proposals are in conformity with the Com- 
mission’s Policy Statement establishing fundamental ele- 


6 Policy Statement on Comparative Broadcast Hearings, 1 FCC 2d 393. 
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ments of comparison between applicants. It may also be 
determined, based on an analysis of Comrnr’s application, 
that it proposes a highly efficient use of the channel— 
probably the most efficient of any of the applicants with 
a service area superior to that proposed by any other 
applicant. 


10. It should be pointed out that this request for in- 
terim authority to operate Channel 9 does not require that 
the Commission ‘‘prejudge”’ the case before it. As noted, 
it is not necessary that the Commission determine at this 
stage that Comrnt is the best qualified applicant, but only 
that its proposals reflect its ability to implement basic 
policy objectives during the interim operation. Moreover, 
the Commission has adequate safeguards which will avoid 
‘“‘prejudicing’”? any of the other applicants by granting 
such authority to a ‘‘new’’ applicant (rather than one of 
the initial two applicants) since, in granting the interim 
authorization, the Commission can impose a condition that 
the fact or nature of the operation will never become a 
matter of evidentiary record. In contrast, the nature of 
the lengthy past operation of Mid-Florida has already 
been thrust into the proceeding.’ 
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11. As noted, in granting this request, it is not required 
that the Commission ‘“‘prejudge’’ the ultimate outcome 
of the proceeding. All that is requested is that the Com- 
mission examine the applications before it, which applica- 
tions obviously provide ample information to the Commis- 
sion for a considered and thoughful analysis as to which 
type of applicant is most likely to render the most sig- 
nificant service to the community during the pendency of 
the proceeding in a manner consistent with the policy 


7 See footnotes 4 and 5, supra. 
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objectives set forth in its Policy Statement. The Com- 
mission should then select from among those applicants 
(or from among those groups of applicants) requesting 
interim operating authority. 


12. An analysis of Comrxt’s application will reflect that 
76.34 percent of the voting stock is held by residents of 
Orlando or the immediate area. Moreover, another 10 
percent of the voting stock is also held by the proposed 
General Manager—a person with substantial background 
and experience in television management—who will move 
to Orlando and become a local resident—thus, also adding 
to the integration of ownership and management on a 
full-time basis as well as increasing local ownership of 
voting stock to $6.34 percent. An additional 6.6 percent 
of the stock is held by a party who is a legal resident 
of Florida and who will provide valuable legal guidance, 
as an attorney practicing in Washington before adminis- 
trative agencies including the FCC; who will participate 
in policy meetings, 

1797 

Directors Meetings and otherwise assist in the formula- 
tion and implementation of important policies including 
actively assisting ownership and management in keeping 
abreast of current Commission policies and requirements. 
The balance of the voting stock (7 percent) is held by a 
non-resident, but a person who is one of the outstanding 
pioneers in television broadcasting, who serves on the 
Commxt Board of Directors and thus affords a significant 
contribution to Comint through his background and ex- 
perience in the field, including matters of network rela- 
tions, programming sources, creative programming, public 
service, policy formulation, editorializing practices, and 
advertising standards. None of the principals of Comint 
will have any other broadcast interests upon the grant 
of the application. 
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18. Aside from the fact that, with only limited excep- 
tion, the stockholders of Comint Corporation are local, 
all such local stockholders are active in civic affairs and 
activities; represent a cross-section of the entire com- 
munity and area; and all will participate in some phase 
of the operation of the facility. The Comint stockholders 
represent a cross-section of religious, civic, ethnic, edu- 
cational and fraternal organizations and institutions. Paul 
C. Perkins, Vice President and a member of the Board 
of Directors, is one of the leading Negro lawyers in Or- 
lando. James R. Smith, a member of the Board of Di- 
rectors, is one of the leading Negro doctors in Orlando. 
All will actively participate in policy making and in 


1798 
the operation of the station. 


14. To summarize, Comtnt Corporation is composed es- 
sentially of local stockholders representing a cross-section 
of all interests of the community; proposes experienced 
management; proposes to meet broadcast needs not pres- 
ently being met; complies fully with the diversification 
concept set forth in the Commission’s Policy Statement; 
its stockholders are active in civic affairs and activities; 
the proposed operation will conform with the Commis- 
sion’s requirements of the participation in station opera- 
tion by ownership; and the technical facilities proposed will 
represent a superior use of the frequency. To grant the 
interim operating authority to Cominr would constitute 
an action entirely consistent with the objectives of the 
Commission’s Policy Statement; conform to the broadly 
stated but obviously implicit wishes of the Court of Ap- 
peals as set forth in above-discussed Decisions; would 
not result in a disruption of service to the community, 
but, indeed, can be presumed to represent an improvement 
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in such service; and will otherwise conform with the 
public interest mandate. 


15. On balance between Mid-Florida and Comrnt, it is 
clear that Comint is better suited as the interim operator 
from the standpoint of the overall public interest. The 
diversification of local stockholders and their interests 
greatly exceed that of Mid-Florida. Moreover, CoMINT 
is the 
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only organization in the field of mass media in the im- 
portant central Florida area in which leading Negro citi- 
zens will participate in the ownership, administration, di- 
rection, and control of the media. This is particularly 
important because of the significant number of Negroes 
residing in the area and the almost total lack of their 
participation in various organizations, both private and 
governmental which have an impact on the lives and well- 


being of all residents of the area. 


Alternative Procedure 


16. If on the other hand, the Commission does not see 
fit to grant this request, it could permit certain of the in- 
terested parties to participate in an interim operation. If 
this alternative is adopted, the Commission should first 
screen the various applications and give consideration for 
participation in the interim operation only to those who 
have complete self-sustaining proposals. For example, 
some applicants have not seen fit to propose their own 
facilities notwithstanding the fact that Mid-Florida has 
made it known that its present facilities, while outdated by 
modern industry standards, are not available to anyone 
else under any circumstances. This failure to make a 
complete and up-to-date proposal is evidence of a lack 
of sufficient interest to warrant FCC exclusion from par- 
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ticipation in an interim operation. Indeed, as pointed out 
by another applicant, legal grounds exist to justify 


1800 
the outright dismissal of such applications. 


17. Furthermore, another applicant has no connection 
with the central Florida area and others appear to have 
substantial outside broadcast interests. Applicants who 
are not local residents and have no visible connection with 
the Orlando community and those having substantial in- 
terests in other broadcasting facilities should not be per- 
mitted to participate on an interim basis. To permit such 
applicants to be operators on a participating basis might 
well be violative of the spirit of the Commission’s Policy 
Statement (discussed above). 


18. In effect, it is recommended that, should the Com- 
mission not grant Comint’s individual proposal, considera- 
tion of the public interest dictate that the Commission 
should limit participation to those applicants which reflect 
at least minimal preparation and planning; whose stock- 
holders are primarily local and active in civie aflairs; who 
have no other significant broadcast interests; and whose 
programming proposals are representative of careful 
planning and preparation. 


Request for Oral Argument 


Oral Argument is respectfully requested in connection 
with this 
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request and, if granted, the Commission is advised that 
Cominr will, by its counsel, appear and participate in 
such argument. 


Respectfully submitted, 


Comint CoRPORATION 


By /s/ Joun D. Lane 
John D. Lane, Esquire 
Hedrick and Lane 
1001 Connecticut Ave., N. W. 
Washington, D. C. 20036 


By /s/ Ketrz EK. PUTBRESE 
Keith E. Putbrese, Esquire 
Grove, Jaskiewicz, Gilliam & 
Putbrese 
600 Madison Building 
Washington, D. C. 


April 25, 1966 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 

File No. BPCT-3738 
In re Application of 

Comrixt Corporation, Orlando, Florida 

For a Television Construction Permit 
To: The Commission 


Petition To Deny Application of COMINT Corporation 
for Interim Operating Authority 
Mid-Florida Television Corporation (hereinafter ‘‘Mid- 
Florida’’), an applicant for permanent authority to op- 
erate Channel 9 in Orlando, Florida (BPCT-1801), by its 


attorneys respectfully files this Petition to Deny the re- 
quest of Comrxt Corporation for interim operating au- 
thority on Channel 9 in Orlando. Comiyr Corporation 
seeks sole interim operating authority but has also sug- 
gested, that in the alternative, that if it is not given in- 
dividual interim authority, that consideration 


1 The COMINT Request is contained in a ‘‘Petition for Interim Operating 
Authority”’ filed by COMINT Corporation on April 25, 1966. No separate ap- 
plication as such has been filed with the Commission, nor has there been any 
compliance with the requirements of the Communications Act or the Com- 
mission’s Rules that public notice be given in Orlando of the fact that 
COMINT is requesting interim operating authority from the Commission. 
Such procedures were followed by Consolidated Nine, Inc., a coalition of per- 
manent applicants for Channel 9, who have pending a request for joint interim 
authority, BPCT-17, Mid-Florida, on April 27, 1966, in a ‘‘Partial Opposition 
to ‘Petition for Expedited Action and Immediate Grant’ and Statement of Mid- 
Florida Television Corporation,’’ informed the Commission that it would file 
this Petition to Deny the COMINT application by May 26, 1966. There has 
been no public notice given by the Commission either of the tendering for filing 
of th COMINT request or its acceptance. 
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be given to permitting certain other interested parties 
to participate in the interim operation it proposes. There 
has been no petition or application filed by Comrnr pro- 
posing a joint interim authority at its site and Mid- 
Florida is not able to address itself to such a proposal 
until the specific details are made available to the public. 
It is apparent that the manner in which the joint in- 
terim operation is put together will result in substantial 
questions bearing upon the public interest and whether 
such a joint proposal should be granted. See ‘‘Petition to 
Deny Application of Consolidated Nine, Ine. for Interim 
Authority,”’ filed by Mid-Florida on May 16, 1966 and in- 
corporated herein by reference in its entirety. Mid-Florida 
reserves the right to address itself to a joint proposal of 
Comrxt Corporation and others under the normal proce- 
dures of the Commission when and if such a proposal is 
made. Until a specific joint proposal is filed by Comin, the 
Commission may not grant it joint interim authority. 
This Petition to Deny is directed therefore, to the question 
of whether Comrxt should be given sole interim authority. 


I. Tur Request or Cominr Corporation ror INTERIM 
Avrsoriry SHoutp Bz Dismissep ForrawitH 


1. The position of Mid-Florida Television Corporation 
in this proceeding is that the Commission is required to 
maintain the status quo with respect to the present televi- 
sion service in Orlando pending completion of the compara- 
tive hearing. No change should be made in the present 
authority of Mid-Florida to operate Channel 9 and no 
permanent applicant should be permitted to expand sub- 
stantial sums of money towards the construction of an 
interim operating facility. Unless the Commission denies 
all such requests, and fails to maintain the status quo, there 
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will be inevitable prejudice to the comparative hearing 
that 
1825 


soon will be held. The full position of Mid-Florida in 
this respect is set out in the ‘‘Petition to Deny Applica- 
tion of Consolidated Nine, Inc. for Interim Authority,’’ 
filed on May 16, 1966. That Petition is incorporated herein 
by reference in its entirety. The defects of permitting 
an interim group to expend substantial new money towards 
the erection of a facility for interim use are not cured by 
the request of Comisr Corporation. That company pro- 
poses to expend a sum of $1,845,000 in the construction of 
the new television station which would also be utilized un- 
der its proposal for interim authority. It has not specified 
the site proposed by Consolidated Nine, Inc. or the site 
proposed by Mid-Florida, and the inevitable effect of per- 
mitting such an expenditure of funds would be to run 
counter to the basic thrust of the Community? case, that the 


Commission may not permit substantial sums of money to 
be expended in advance of a comparative hearing, unless 
compelling reasons exist. No such reasons are present here 
since an exemplary service is being provided by Mid- 
Florida and maintenance of that service does not require 
the expenditure of substantial new sums. 


Il. Comtyr Is Nor Frnancratty Quauirmp To Construct 
Irs Factuiry on an Iyterrm Basis 


2. The application of Comiyr for permanent authority 
relies upon a bank letter from the Pullman Banking Group 
of Chicago to lend it $1,500,000 towards construction of 
the proposed station. It has not been shown that this com- 
mitment was based upon the possibility that Commsr would 
only operate the facility on an interim basis, but assumes 


2 Community Broadcasting Co. v. Federal Communications Com- 
mission, 274 F. 2d 753 (1960). 
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that Commnr would be awarded a permanent facility. So 
long as other applicants have specified different sites to be 
utilized if they should 


1826 
be awarded permanent licenses, the bank should be ap- 


prised of the risk that Commvr’s interim facility may not 
be utilized by the permanent licensee. Until it has been 
shown that the bank is nevertheless willing to lend money 
under these circumstances for an interim authorization, the 
Commission cannot find Comrnr financially qualified to 
construct the station. Similarly, the letter of credit from 
RCA proposing to defer 70% of the construction cost should 
Comint be awarded the license, is inadequate to show that 
RCA would, in fact, lend such sums solely for an interim 
facility. 


III. Comryt Is Nor rae Best Quauiriep Appiicant To 
Conpucr an Isrerrmm OPERATION oN CHANNEL 9 


3. Much of Commr’s request for individual operating 
authority is bottomed upon an alleged superiority of its 
application in the comparative area. Mid-Florida denies 
that Comint in any way represents a better applicant and is 
confident that Mid-Florida will prevail in the comparative 
hearing. The position of Comryt that it is the best qualified 
applicant in the comparative area is clearly wrong. ComINT 
points to the fact that 76% of its voting stockholders are 
Orlando residents but it fails to point out that approxi- 
mately 86% of Mid-Florida’s stock is owned by persons 
who now are, and have been for a substantial length of 
time, residents of Orlando and surrounding areas. More- 
over, while only 10% of the Comurr stock will be held by 
persons in a management position who purportedly will 
devote full time to the operation of the station, Cominr has 
failed to notice the fact that Mr. & Mrs. Joseph L. Brechner, 
who own approximately 60% of the stock of Mid-Florida, 
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are local residents, experienced broadcasters (a part of 
whose experience has been gathered in the very community 
for which application is being made) and will devote full 
time to operation of the station. This 
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combination of experienced, local, fully integrated stock- 
holders who control the corporation certainly represents 
the ideal applicant as expressed by the Commission in its 
policy statement. Such a combination is not matched by 
any other applicant. This combination is not even ap- 
proximated by ComintT or any ohter applicant. Clearly, 
Mid-Florida at this stage of the proceeding must be con- 
sidered the best qualified applicant in terms of the com- 
parative criteria. To the extent that the comparative 
criteria evolved by the Commission and expressed in the 
policy statement represents the best prediction of how the 
community will be served in the future, the Commission 
must clearly find that the public interest will only be 
served by maintaining the status quo and permitting Mid- 
Florida to maintain the continuity and quality of service 
it is now rendering to Orlando and the surrounding areas. 
Moreover, the broadcast service being rendered by Mid- 
Florida is highly meritorious and fully accepted by the 
community. It is fully described in its application, as 
amended, BPCT-1801, which is incorporated herein by 
reference in its entirety. 


4, Continued operation of Channel 9 by Mid-Florida dur- 
ing the comparative hearing will clearly serve the public in- 
terest in Orlando by maintaining the quality of program- 
ming now being presented. Maintenance of this service 
will not create new prejudice or increase prejudice to the 
other applicants. The Commission has already stated in 
its November 19, 1965 Order that no favor will redound to 
Mid-Florida by its operation of the station from that point 
on in time. The Commission has effectively, therefore, 
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eliminated any question of future prejudice to the other ap- 
plicants from Mid-Florida’s operation of the channel during 
the comparative hearing. CoMINT, however, proposes to 
build a new facility, not proposed by any other applicant, 
to be used on an interim basis and with the expenditure of 
substantial sums. This type 
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of procedure flies in the face of the Community doctrine 
and cannot be followed by the Commission. Since the 
Mid-Florida facility has been built, the funds for its con- 
struction have been expended and can no longer be re- 
captured. None of the parties to the comparative hearing, 
ineluding Mid-Florida, however, should be put in the posi- 
tion of seeing new construction and new funds expended by 
another applicant. 


Wuererore, it is respectfully requested that the Com- 
mission dismiss the request of Comrnr Corporation for 


interim operating authority on Channel 9 in Orlando. 
Respectfully submitted, 


Mi-Fuorma TELEVISION 
CorPoRATION 


Cohn and Marks 

317 Cafritz Building 

Washington, D. C. 20006 
Its Attorneys 


May 25, 1966 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 

File No. BPCT-3738 

In re Application of 
Comrs Corporation, Orlando, Florida 
For a Television Construction Permit 


To: The Commission 


Opposition to “Petition To Deny Applications of COMINT 
Corporation for Interim Operating Authority” 

Comrxt Corporation (‘‘Comint’’), applicant for both 
permanent and interim authority to operate Channel 9 at 
Orlando, Florida, by its attorneys, submits herewith its 
Opposition to the ‘‘Petition to Deny Application of Comint 
Corporation for Interim Operating Authority’’ filed on 
behalf of Mid-Florida Television Corporation (‘‘Mid-Flor- 
ida’’) on May 25, 1966. In support hereof, the following 
is shown: 

1. Mid-Florida has essentially directed its Petition to 
the question of whether Comint should be individually 
granted interim operating authority; however, the Peti- 
tion further indicated that Mid-Florida desires to ‘‘re- 
serve’’ the 
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opportunity to also oppose what it apparently construes 
as a possible future request for a ‘‘joint”’ interim operation. 


2. Comint’s Petition, while requesting sole interim op- 
erating authority, pointed out, as an alternative, that 
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Comint would become a party to a joint operation should 
the Commission determine that procedural dictates must 
result in the denial of its request for an individual opera- 
tional authorization. While Comin recommended that the 
Commission, in such case, should then limit participation to 
those applicants which meet certain basic, minimal qual- 
ifications, Comrnt did not ‘‘propose”’ that some further 
Petition would be filed by a combination of such applicants 
—clearly the Commission may take the action suggested 
based upon the requests pending before it. 


3. Mid-Florida’s opportunity to respond to that recom- 
mendation cannot be deferred or reserved. The alternative 
has been posed; not only by Comrnt, but Consolidated 
Nine, Inc. has also affirmatively stated its position that 
participation in the joint operation which it proposes will 
be made available to Comin. 


4, Comrxt proposed, for the reasons set forth in its Peti- 
tion, that it be granted sole interim operating authority. 
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The esssential bases of that request is that the Commis- 
sion is able—indeed, required—to make a determination 
(based upon its analysis of the applications pending be- 
fore it) as to which applicant (or applicants) demonstrate 
the best probability of effecting a significant public service 
while also affording the least likelihood of prejudice to other 
applicants. Comryr submits that it has demonstrated facts 
which, measured against the Commission’s valuating crite- 
ria for comparative measurement of applicants, demon- 
strate itself to be a well qualified and superior applicant. 


5. Comint submits also that, in so doing, it has further 
demonstrated that Mid-Florida is the least qualified ap- 
plicant for interim authority, and the most susceptible to 
a claim of preference while subjecting competing applicants 
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to unwarranted (unlawful) prejudice. It is thus Comtt’s 
position that, should the Commission determine that in- 
terim operating authority should not be granted to it 
individually, then the authorization must be granted to a 
“combination”? of applicants requesting such authority 
(Consolidated Nine). Comint will join in such a joint op- 
eration, and actively participate, lend 
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its experience, knowledge of the community and the area 
(and of its needs) to the joint operation, and otherwise 
actively and wholeheartedly cooperate to insure that the 
interim operation receives the full benefit of the qualifica- 
tions of its principals. 


6. In such a case, however, Comrnt believes that the 
Commission may, in granting a joint operation, legally and 
logically, consider the basic qualifications of each applicant 
involved and, in so doing, ‘‘exclude’’ from participation 
any applicants whose proposals are not in substantial 
conformity with the Commission’s Standards of compara- 
tive evaluation. 


7. In summary, there is nothing in the Comint Petition 
which intended to suggest that Cominr may propose some 
other form of joint operation at some future time. Indeed, 
no such request even appears likely or possible since the 
Consolidated Nine proposal includes all applicants except 
Comrxr and Mid-Florida. 

8, Mid-Florida also asserts, through incorporation of 
its Petition directed against the application of Consolidated 


Nine for interim authority, that it would be improper for 
the 
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Commission to permit an interim group to expend sub- 
stantial monies in constructing a facility for interim use— 
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that Cominr’s proposal is inflicted with, and does not cure, 
this ‘“alleged’’ problem. 


9. This is an ironic position to be taken by Mid-Florida 
in view of the fact that it presently has pending an ap- 
plication to substantially improve its present facilities. 
That application is not conditioned upon a grant of per- 
manent operating authority; nor is it even apparently con- 
ditioned upon receiving a grant for interim operating au- 
thority. Thus, Mid-Florida is itself apparently willing to 
prosecute an application to improve facilities at this time, 
involving proposed expenditures that differ from the pro- 
posals of Consolidated Nine and Comint in the degree of 
their substantiality. And while it is apparent that a need 
exists for improvement of the existing Channel 9 facilities, 
it is quite inconsistent for Mid-Florida to urge that, what 
it considers improper with respect to other applicants, is 
proper on its own part. 


10. Mid-Florida also asserts that Comrnt is not the 
‘best‘* qualified applicant to conduct an interim operation. 
In support of that position, Mid-Florida has undertaken a 
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superficial comparative analysis of its application vis a vis 
that of Comint. That analysis not only reflects a distor- 
tion of the Commission’s comparative criteria, but is rep- 
resentative of a short memory. For example, Mid-Flor- 
ida emphasizes that approximately 80% of its stock is 
owned by persons who now are and have been for a sub- 
stantial length of time, residents of Orlando and the area. 
This is in reliance primarily upon the present residence of 
Mr. and Mrs. Joseph L. Brechner—referred to as ‘‘local 
residents’’. 


11. What Mid-Florida neglects to point out, however, is 
that the Brechners were not residents of Orlando at the 
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time of the filing of the original Mid-Florida application ; 
nor did they become residents for a substantial period of 
time after the Mid-Florida application was granted. It was 
only in the midst of subsequent litigation that the Brech- 
ners seemingly determined that discretion should prevail 
over convenience and that they should become residents of 
Orlando and that Joseph Brechner should assume the 
management of Channel 9. The fact that such a substan- 
tial period of time elapsed between the date of the grant 
of its application and the date that this ‘‘change’’ of 
residence occurred should indicate that 
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a substantial question might realistically obtain regarding 
the continued duration of that ‘‘residence’’ should Mid- 
Florida ultimately become a licensee. 


11. Mid-Florida also takes the position that J oseph 
Brechner represents a greater percentage of ‘ experienced’”’ 
management than what is reflected by Comint’s application. 
This neglects to consider, among other matters, that the 
President of Comixr Corporation will be active in the day 
to day operation of the station, as well as other ComintT 
officers, directors and stockholders. Cominr may have a 
lesser percentage of ‘‘experienced’’ management, at the 
outset, than is represented by Mid-Florida, but to reach 
such a conclusion, account must be taken of the fact that 
the ‘experience’? of which Mid-Florida speaks is ‘‘ex- 
perience” gained through the operation of Channel 9 
throughout its questionable and suspect history and with- 
out ever having the benefit of an FCC license. 


12. In any event, Mid-Florida does not reflect the sub- 
stantial diversity of local ownership and interests, or the 
diversity of backgrounds of its principals, or the ‘‘cross 
section’’ of the community and area, that is reflected by the 
Comint application. 
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18. In the foregoing regard, recollection of the Court of 
Appeals’ most recent remand decision relating to the pres- 
ent operation of Channel 9 may be appropriate. That De- 
cision pointed out, among other matters, that the Court was 
constrained to note that, in addition to the ‘‘dubious cir- 
cumstances’? which have historically beset Mid-Florida’s 
application, that application was rejected even by the Hear- 
ing Examiner who tried the initial hearing proceeding. 

Respectfully submitted, 
Heprick anp Lane 


By /s/ Joun D. Lane 
John D. Lane 
GROVE, JASKIEWICZ, 
Guitum & PurTBRESE 
By /s/ Kerra E. PutTsrese 
Dated: June 8, 1966 Keith E. Putbrese 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 20554 

File No. BPCT-3738 

In re Application of 
Comint Corporation, Orlando, Florida 
For a Television Construction Permit 


To: The Commission 


Reply to “Opposition to Petition To Deny” 
Mid-Florida Television Corp. (hereinafter ‘‘Mid-Flor- 
ida’’) by its attorneys herewith replies to the Opposition 
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of Comint Corporation to the Petition to Deny the above- 
captioned application of Comrnt, filed by Mid-Florida on 
May 25, 1966. 


1. In its Opposition Comrt, while continuing to assert 
that it should be granted sole individual interim operating 
authority for Channel 9 in Orlando, has acknowledged 
that if such a request is denied, it intends to join the joint 
interim application of Consolidated Nine (BPCTI-7). Mid- 
Florida in its Petition to Deny reserved the right to ad- 
dress itself to any future joint operation which may be 
proposed by Comuxr from its proposed site or any other 
site. Mid-Florida still reserves that right 
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and the Commission may not permit joint interim opera- 
tion along the manner originally proposed by Comint with- 
out first informing the public of the details of such applica- 


tion and permitting interested persons an opportunity to 
object to such operation. To the extent that Comrnr pro- 
poses to join the application of Consolidated Nine, refer- 
ence is hereby made to the Petition to Deny that application 
filed by Mid-Florida on May 16, 1966. 


2. The Commission must deny all pending requests for 
interim authority which have been made by applicants for 
Channel 9 in Orlando either singly or jointly. The only 
way in which the Commission can avoid prejudice to the 
comparative process is by continuing the authorization of 
Mid-Florida to operate with its present facilities. Neither 
Comrxr’s request herein nor the joint proposal of Con- 
solidated Nine is designed to avoid the oppressive effect 
which the Community case held would occur by permitting 
interim operation and expenditure of substantial sums in 
circumstances such as are present here. Nothing in 
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Comint’s opposition detracts from the validity of this 
principle? 


3. Cominr’s suggestions that Mid-Florida is not com- 
paratively well-qualified to operate the channel during the 
comparative hearing and that only its comparative qualifica- 
tions are superior is without substance. The distinguished 
broadcast record of Mr. Joseph L. Brechner is without peer. 
As detailed in the application of Mid-Florida filed on March 
1, 1966, Mr. Brechner’s broadcast experience dates nearly 
30 years, practically all of his adult life. It includes prac- 
tically every facet of the broadcast industry, and is un- 
matched by any other applicant to this proceeding. 
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4. Comint also attacks the local residence of Mr. and 
Mrs. Joseph L. Brechner as only occurring since 1960 and 
implies that the cireumstances surrounding the establish- 
ment of that residence detracts from its validity. Mid- 
Florida will not encumber the record at this point by 
answering in detail the fallacious nature of Comrnt’s rea- 
soning in this regard. It is sufficient to point out, how- 
ever, that the Brechners have been and are bona fide resi- 
dents of Orlando, fully aware of that community’s needs, 
active participants in the community life and recognized 
leaders. See the application of Mid-Florida. To suggest 


1Since Mid-Florida’s application, BPCT-1801, is solely for permanent au- 
thority to operate in Orlando, COMINT’s suggestion (Par. 9) that Mid- 
Florida itself proposes a substantial expenditure of funds for new facilities 
is totally irrelevant to the question of whether a new television station 
should be built by other applicants who request interim authority. 
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' that their local residence should not be accorded full weight 
' is to suggest that the Commission ignore reality. 


5. Wherefore, the Commission should dismiss or deny the 
| Cominr application to the extent that it requests interim 
' operating authority on Channel 9 in Orlando. 


Respectfully submitted, 


Mi-Ftoriwwa TELEVISION 


Joel H. Levy 


Cohn and Marks 
317 Cafritz Building 


Washington, D. C. 20006 
Its Attorneys 


June 20, 1966 


(2356) 
2356 


BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. Cc. 20554 
In re Applications of 


File No. BPCTI-7 
Coxsoumatep Niyg, Inc., Orlando, Florida 
File No. BPCT-3738 
Comurr Corporation, Orlando, Florida 


For Conditional Grant Pursuant to Section 1.592(b) 
of the Commission’s Rules. 


File No. BPCT-1801 
M-Fiorma Tstevision Corp., Orlando, Florida 


For Authority to Continue Operation of Present Facility 


Pending the Outcome of Comparative Hearing. 


To: The Commission 


Petition for Reconsideration and Clarification of Order 
Regarding Interim Operation of Channel Nine 


Comunt Corporation (Comix), by its attorneys, hereby 
petitions the Commission for reconsideration and clarifica- 
tion of the Memorandum Opinion and Order of March 29, 
1967 (Order). Reconsideration js requested insofar as 
said Order dismisses Com1nt’s application for interim au- 
thority to operate a television station on Channel 9, Or- 
lando, Florida, and grants the application of Mid-Florida 
Television Corporation (Mid-Florida) for authority to con- 
tinue to operate its present facilities to render service on 
Channel 9. Clarification is 


1 FCC 67-415. 
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requested of the condition which the Commission attached 
to the authorization granted. In support of this petition 
Comrnt submits that: 


The Commission erred in arbitrarily dismissing Comint’s 
application for an alleged failure to comply with the Com- 
mission’s Rules requiring that all competing applicants be 
afforded a reasonable opportunity to participate in an in- 
terim operation of the facilities in question (Order, para. 
4). As will be shown below, Comint’s application com- 
plied with Section 1.592(b) of the Commission’s Rules.” 
On the other hand, the Commission erred in accepting and 
granting the application of Mid-Florida which clearly vio- 
lated the identical Commission Rule relied upon in dis- 
missing the Comrnt application. 


1. In this petition for reconsideration Comint is merely 
asking 
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the Commission for equal treatment vis a vis Mid-Florida. 
Here at the outset of the case the Commission has under- 
taken to dismiss without further consideration, an applica- 


2Section 1.592(b) of the Commission’s Rules provides: ‘‘(b) When two 
or more applications for the same television assignment have been desig- 
nated for hearing, the Commission may, if the public interest will be served 
thereby, make a conditional grant to a group composed of any two or more 
of the competing applicants, such grant to terminate when the successful ap- 
plicant, commences operation under the terms of a regular authorization. No 
conditional grant will be made unless all of the competing applicants have 
been afforded a reasonable opportunity to participate in the group secking 
the conditional grant. In its application, the group shall include a special 
showing as to the need for the service pending operation by the successful 
applicant under terms of a regular authorization; the effect, if any, of a 
grant on the position of any applicant which is not a member of a group; 
and any other factors which are deemed pertinent to the public interest 
judgment.’’ 


182 


(2359) 


tion filed in good faith by Comint seeking interim authority 
to operate on Channel 9 pending the outcome of the present 
proceeding. Comrnr feels that if it does not have equal 
status as an applicant with Mid-Florida, the Commission 
should so state. The only reason given for this failure 
to consider Cominv’s application was contained in the fol- 
lowing words of the Commission’s opinion: 


“Since Comrxr Corporation’s application does not 
afford all of the applicants a reasonable opportunity 
to participate with it in seeking the conditional grant 
its request for interim authority must be dismissed for 
failure to comply with the rules.’’* 


At that point in the opinion the Commission set forth the 
text of Section 1.592(b) in a footnote. Even a cursory 
reading of this demonstrates that an application such as 
that filed by Comryr does not have to include all applicants 
in its proposal. It merely states that a grant will not be 
made unless all of the competing applicants have been af- 
forded a reasonable opportunity to participate in the group 
seeking the conditional grant. The rule goes on to state 
that the application ‘‘. . . shall include a special showing 
as to... the effect, if any, of a grant on the position of 
any applicant which 
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is not a member of the group.’’ Thus, the rule itself 
contemplates that some applicants may not be members 
of the group seeking interim authority and furthermore, 
that the Commission, in making the grant, presumably 
could not include one or more of the applicants in the group. 
The whole thrust of the Commission’s rule goes to the 
Commission’s power to grant and not to the contents of an 
application. 


3 Order, para. 4. 
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2. Even if the Commission is correct in its interpretation 
of this rule, it cannot be held that Comrnt did not permit 
a reasonable opportunity for the other applicants to par- 
ticipate with it in the conditional grant. Cominr framed 
ite application in the alternative so that in the event the 
Commission did not see fit to grant Comrnt’s individual 
proposal it could include any of the other applicants in the 
interim operation. The only qualification placed upon the 
inclusion of other applicants was the suggestion, which is 
entirely reasonable, that the Commission ‘‘sereen the var- 
ious applications and give consideration for participation 
in the interim operation only to those who have complete 
self sustaining proposals.’’ Comiyt went on to note de- 
ficiencies in some of the applications; however, Comrnt left 
the decision where it belonged, in the Commission, to de- 
termine how many, if any of the other applicants should be 
included in the interim operation. Thus, Comrnt was not, 
in effect, closing the door to any of the interim 
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applicants. Comm feels that its position was entirely rea- 
sonable and, therefore, met the requirements, as well as 
the spirit and intent, of the Commission’s rules. 


3. While dismissing Cominr’s application for its alleged 
failure to provide for a group application, the Commission, 
for the first time, explains why group applications bringing 
‘‘together a new management group consisting mainly of 
adverse parties’’ are ‘‘inherently undesirable”’* Thus, an 
individual interim applicant is held to be in violation of the 
rules, whereas one who complies with the rule (under this 
interpretation), prosecutes an ‘‘inherently undesirable’’ 
application. In sum, neither an individual nor a group 
interim applicant can win and the Commission’s rules pro- 
viding for interim applications are for all practical pur- 


4 Order, para. 11. 
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poses nothing but an empty gesture to allay the fears ex- 
pressed by the Court in Community Broadcasting Co., Inc. 
v. Federal Communications Commission.’ Such specious 
reasoning is inadequate for explaining why the Commission 
had, in this ease, disregarded its duty under the Community 
case and ill portends for all future interim applicants in all 
future comparative proceedings. 


4, At the very least ComrnT is entitled to have its applica- 
tion considered and disposed of on the basis of appropriate 
findings. It is incumbent 
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upon the Commission in this case, when undertaking to 
authorize Mid-Florida to operate under temporary au- 
thority for a further indefinite period in the future, to base 
its decision on appropriate findings with respect to Mid- 


Florida and its proposed interim operation.® 


5. Furthermore, in fairness to all applicants, including 
Mid-Florida, it is imperative that the Commission clarify 
the following condition which it placed on the Mid-Florida 
authorization: 

‘“‘That this authorization shall be without prejudice 
to, and constitute no preference in, any aspect of any 


proceeding to be held with respect to Channel 9, in 
Orlando, Florida.’’ 


Does this mean that Mid-Florida can cite its operations 
under this and similar prior temporary authorization to 
show broadcasting experience which on comparative con- 
sideration would give Mid-Florida a preferred position 
over the other applicants? 


5107 U.S. App. D.C, 95, 274 F 2d 753, 19 RR 2047. 
6 Ibid. 
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6. Cominr feels strongly that broadcasting experience 
gained under a temporary authority and without the benefit 
of a valid Commission license should not be admissible in 
a comparative proceeding.’ However, if the Commission 
deems it permissible in this proceeding for Mid-Florida 
to cite its experience and broadcasting record and, if cited, 
the Commission will give it some consideration—the parties 
should know about it now before the hearing begins. 
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Wuererors, by reason of the foregoing, it is requested 
that the Commission reconsider its action in dismissing 
the Comin? application and in so doing, after giving con- 
sideration to the applications of both Cominr and Mid- 
Florida base its decision on appropriate findings. In the 
course of its reconsideration of this matter, the Commis- 
sion is also requested to clarify for the benefit of all parties 
the practical effect of the condition which it attached to 
the Mid-Florida authority. 


Respectfully submitted, 


Comiynr Corporation 
By /s/ Joun D. Lane 
John D. Lane 
/s/ Joun P. TRAcEY 

John P. Tracey 
Hedrick and Lane 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 

Its Attorneys 


Date: May 8, 1967 


7Cf£., Community Broadcasting Corporation v. Federal Communications 
Commission, — U.S. App. D.C. —, 363 F.2d 717, 7 RR 2d 2085 (1966). 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. Cc, 20554 


In re Applications of 


Docket No. 11081 
File No. BPCT-1153 


Orancs Nig, Inc., Orlando, Florida 


Docket No. 11083 
File No. BPCT-1801 


Mp-Fuormwa Tetevision Corporation, Orlando, Florida 


Docket No. 17339 

File No. BPCT-3697 

Cenrran Nive Corporation, Orlando, Florida 

Docket No. 17341 

File No. BPCT-3737 

Fuormwa Hzartuanp Texevision, Inc., Orlando, Florida 

Docket No. 17342 

File No. BPCT-3738 

Comint Corporation, Orlando, Florida 

Docket No. 17343 

File No. BPCT-3739 


Frorma 9 Broapcastine Co., Orlando, Florida 
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Docket No. 17344 
File No. BPCT-3740 
TV 9, Inc., Orlando, Florida 


For construction permit for new 
television broadeast station 


To: The Commission 


Opposition to “Petition for Reconsideration and Clarification 
of Order Regarding Interim Operation of Channel Nine.” 
Mid-Florida Television Corporation, by its attorneys, re- 
spectfully opposes the Petition for Reconsideration of 
Comint Corporation 
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filed May 8, 1967, and its request that the Commission 
clarify its Order dismissing Comint’s request for interim 
operating authority on Channel 9 in Orlando and main- 
taining the status quo with respect to Mid-Florida Tele- 
vision Corporation’s operation on the channel. 


I Tur Comission Prorerty Dismissep Comint’s Request 
ror InTerrn OPERATION AUTHORITY oN CHANNEL 9 IN 
ORLANDO 


1. Although the Commission dismissed Comint’s applica- 
tion for interim authority on the ground that it was de- 
ficient under Section 1.592(b) of the Commission’s Rules, 
its application would have to be denied by the Commission 
whether it was for a joint interim operating authority or for 
sole interim operating authority. The basic thrust of the 
Commission’s decision to maintain the present service of 
Mid-Florida during the pendency of the comparative hear- 
ing was that the public interest would be best served by 
maintenance of the status quo. In its prior pleadings deal- 
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ing with the request of Comint and the related application 
of Consolidated Nine, Inc.,! Mid-Florida noted that the 
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consistent policy of the Commission in cases such as this 
where an existing service was being maintained by a quali- 
fied operator, was to maintain that service in the face of 
arguments that prejudice to the comparative process and to 
other applicants might result. In numerous decisions, some 
of which were approved by the Court of Appeals (¢.g., 
Peoples Broadcasting Company v. U.S., et al., 209 F. 2d 
286), the Commission has approved the grant of interim 
operating facilities to an existing operator and denied 
competing joint interim proposals. As expressed in the 
instant decision of which reconsideration is sought, the 
Commission has felt that the maintenance of the continuity 
and quality of local television service is the overriding 
public interest consideration and that, absent other factors, 
the Commission would not disturb the status quo merely 
because comparative hearings must be held between com- 
peting applicants for the facilities to be run on an interim 
basis. 


2. In the present case, there is the additional considera- 
tion that only by maintenance of Mid-Florida’s operation of 
Channel 9 can the Commission avoid substantial prejudice 


1 The following pleadings are related to consideration of Comint’s instant 
request and are incorporated herein by reference in their entirety. They were 
all filed with respect to Comint’s request for interim authority in Orlando: 
1. ‘*Petition to Deny Application of Comint Corporation for Interim Op- 
erating Authority’’ filed by Mid-Florida on May 25, 1966. 

. ‘*Petition to Deny Application of Consolidated Nine, Inc. for Interim 
Authority’’ filed by Mid-Florida on May 16, 1966. 

. **Reply to Opposition to Petition to Deny’’ of Mid-Florida filed on 
June 30, 1966. 


. ‘Opposition to Petition for Interim Operating Authority’’ filed by 
Consolidated Nine, Inc, on May 10, 1966. 
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to the comparative process which would result from the 
expenditure of new funds for the construction of interim 
facilities. Like Consolidated Nine, Comint has proposed 
to spend a substantial sum of money, $1,845,000, to con- 
struct a station which it proposes to be utilized on an 
interim basis. It is obvious that the expenditure of such 
a sum of money flies directly in the teeth of the Com- 
munity? holding and would seriously prejudice other appli- 
eants in addition to Mid-Florida. Only by maintenance of 
the service being rendered by Mid-Florida, where no addi- 
tional large sums would be expended for construction of a 
new television facility, could the Commission 
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obviate the potential prejudice to new applicants which the 
Court of Appeals noted in Community. In addition, Mid- 
Florida has already pointed out (in its Petition to Deny 
Comint’s ‘‘application’’* for interim operating authority) 


that Comint was not financially qualified to operate the sta- 
tion on an interim basis since the bank letter upon which 
it relied extended a commitment towards the construction 
of permanent facilities and there was no showing that these 
funds would be available to the applicant for building a 
station on an interim basis, the license of which might not 
be awarded after the comparative hearing. See pages 3 to 
4 of Mid-Florida’s Petition to Deny Comint’s application 
for operating authority filed on May 25, 1966. 


2 Community Broadcasting Co., Inc. v. FCC, 274 F. 2d 753 (1960). 


3 Comint’s ‘application’? was actually a ‘‘Petition for Interim Operating 
Authority.’? The ‘‘application’’ was never aceepted for filing by the Com- 
mission and given a file number as was done in the case of the interim appli- 
cation of Consolidated Nine. Moreover, Mid-Florida is unaware that Comint 
ever gave local notice in Orlando of the filing of its ‘‘application’’ as was 
done by Consolidated Nine and as is required by the Commission’s Rules. 
The application was therefore patently defective in respects other than those 
mentioned by the Commission in its Order dismissing Comint’s request. 
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3. Comint’s proposal would have permitted a grant of a 
joint interim operation only if the Commission determined 
initially not to permit Comint to run Channel 9 on an in- 
terim basis by itself. Moreover, Comint’s joint proposal 
was suggested to the Commission with qualifying condi- 
tions which would have effectively removed any equality 
of opportunity among all the applicants for Channel 9. 
Comint’s ‘‘joint’? proposal would have required the Com- 
mission to choose which applicants met certain standards 
that Comint felt were necessary for participation in the 
interim operation even though the applicants may have been 
legally, technically, financially and otherwise qualified ac- 
cording to the Commission’s normal standards. Comint 
suggested, for example, that the Commission determine 
whether there was “‘lack of sufficient interest’? by certain 
applicants ‘‘to warrant FCC exclusion 
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from participation in an interim operation.”’ Comint also 
suggested that the Commission apply its comparative cri- 
teria to the individual applicants to determine whether they 
should be permitted to participate in an interim operation. 
It is clear that Comint’s ‘‘application’’ suggested imprac- 
tical and unreasonable conditions for an interim operation 
which clearly fell outside of the scope of the Commission’s 
Rules. 


4, Under these conditions, there was no reason to con- 
sider Comint’s request in so far as it sought deletion of 
Mid-Florida’s authority and the substitution of an interim 
authority to it alone; if the Mid-Florida authorization was 
to be deleted, and the status quo to be disturbed, it would 
be only for a joint operation as the policy of Section 1.592 
(b) prescribes. The Commission’s decision should prob- 
ably spell these reasons out in greater detail. The Commis- 
sion’s action dismissing Comint’s application on the ground 
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that it was deficient under the provisions of Section 1.592(b) 
was, however, clearly correct. 


II. Tue Commission SHovutp Deny Comint’s 


REQUEST FOR CLARIFICATION 
A. The Request is Procedurally Defective 


5. Comint has requested the Commission to clarify the 
condition placed upon the continued operation of the station 
during the comparative hearing. That condition, which was 
recited in the Commission’s Order of November 19, 1965 
(FCC 65-1020) and which was repeated in its Order of 
April 6, 1967 (FCC 67-415), reads as follows: 


This authorization shall be without prejudice to and 
constitute no preference in any aspect of any proceed- 
ing to be held with respect to Channel 9 in Orlando, 
Florida. (Emphasis supplied) 
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6. Comint’s request for clarification is designed to elimi- 
nate from consideration in the hearing on the permanent 
applications for Channel 9 any evidence with respect to 
Mid-Florida’s prior record under the previous authoriza- 
tions granted to it by the Commission. Comint has already 
submitted a request of the Commission’s Review Board‘ 
asking for (1) similar ‘‘clarification’’ of the condition 
placed upon Mid-Florida’s continued operation of the chan- 


4 As is noted in the text, Mid-Florida does not believe that at this stage of 
the proceeding that either the Commission’s Review Board or the Commission 
should be called upon to make the clarifying type of statement that Comint 
has requested of each. However, if the Commission is disposed to discuss at 
this time the issucs raised by Comint, it ought to provide that only the Com- 
mission or the Review Board deal with the issue raised by Comint and to 
either certify the question to the Review Board or have the Review Board 
certify the question to the Commission. Comint’s piecemeal request for 
clarification ought not to be permitted to stand in the way of orderly con- 
sideration of these matters. 
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nel and (2) addition of the same condition to the hearing 
order in the proceeding on the permanent applications. 
While it should be noted initially that it is highly inappro- 
priate for Comint to request the Review Board to modify 
the Commission’s hearing order other than with respect 
to the addition, deletion or modification of issues, its re- 
quest to the Review Board, as here, is in effect a request 
that the issues be interpreted so as to exclude certain evi- 
dence. As a request for clarification of the issues rather 
than of the condition imposed upon Mid-Florida’s con- 
tinued operation of Channel 9, Comint’s present petition is 
highly irregular. Clarification of issues is normally passed 
upon by the Hearing Examiner in the first instance and 
then by the Commission’s Review Board. This type of 
procedure, which permits the Commission to draw upon the 
considered judgment and opinion of its hearing staff, has 
salutory benefits for the adjudicative process which Comint 
would by-pass completely. It is true that a literal reading 
of the Commission’s Rules 
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(Section 1.111(b)) authorizes the Commission in its disere- 
tion to consider such matters when a petition for reconsid- 
eration of a case which has been designated for hearing is 
properly before it. The dismissal of Comint’s request for 
interim operating authority does form the basis for a 
proper petition for reconsideration of that action and of all 
other matters considered by the Commission at the same 
time. However, the nature of the matters of which Comint 
now requests clarification relates in all critical respects to 
the comparative hearing which has been ordered by the 
Commission and upon which Comint claims that the con- 
dition will bear in the introduction of evidence. The Com- 
mission’s adherence to regular procedure should not be dis- 
turbed by Comint’s backdoor approach to the issues in the 
comparative hearing merely because the Commission im- 
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posed a condition related to the conduct of the hearing 
at the same time that it also dismissed Comint’s request for 
interim operating authority. 


7. The nature of the questions which Comint has now at- 
tempted to raise are particularly suitable for adjudication 
by the Hearing Examiner in the first instance in connection 
with an offer of proof by Mid-Florida. Comint has urged 
‘that broadeasting experience gained under a temporary 
authority and without the benefit of a valid Commission 
license should not be admissible in a comparative proceed- 
ing.’? Mid-Florida disputes Comint’s legal conclusion. In 
any event the Commission cannot properly assess the im- 
plications of the rule of law which Comint here urges upon 
it without the benefit of knowing the nature of the evidence 
to which Comint takes exception and the purpose for which 
it is offered during the proceeding. The constitutional re- 
quirement that legal issues be settled only when there is a 
‘ease or controversy’’ and not in the abstract is based upon 
the sound judicial principle that a decision-making body 
ought to know exactly what it is that the rule of 
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law which is being adopted will decide. This principle is 
particularly applicable to an administrative agency whose 
mandate is to serve the public interest. Without knowledge 
of the particular evidence which Comint’s rule of law would 
exclude, and the purpose for which it is offered, the Com- 
mission would have no way of assessing what effect its 
ruling would likely have upon the public interest, and to 
that extent the Commisison would be derelict in its respon- 
sibilities. 

8. The extreme nature of Comint’s request is illustrated 
by the fact that it would exclude evidence no matter how 
meritorious and/or no matter how damning to Mid-Florida. 
Certainly, if Mid-Florida’s prior record was extremely 
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good or extremely bad, or represented efforts to fulfill 
community needs which could not be matched by any other 
television station in the United States, the Commission, at 
a minimum, ought to be consciously aware that it was ex- 
cluding consideration of that experience in deciding whether 
such a record should or should not be admissible in a com- 
parative hearing of this type. 


9. In addition, because the specific evidence to which 
Comint’s rule would apply is not now before the Commis- 
sion, substantial confusion might be engendered should the 
Commission attempt to rule in advance as to what would 
or would not be admitted in the hearing. Such confusion 
would undoubtedly result from the lack of knowledge as to 
what specific evidence will be offered and the manner in 
which it will bear upon all the comparative issues. The 
Commission is handicapped in this regard because it can- 
not possibly lay down sound guidelines without the specific 
evidence and the benefit of an offer of proof by Mid-Florida. 
This facet of the problem cannot be cured in advance of the 
hearing for Mid-Florida is not prepared to go forward with 
its evidence, and, of course, the hearing has not even 
started. These questions are raised merely to demonstrate 
the avoidable difficulties which would be 
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engendered by an advisory opinion unrelated to the specific 
facts inthe case. The essential point is that Comint wishes 
to depart from regular procedures, and to impose upon 
the Commission with matters which are prematurely raised. 


10. Mid-Florida submits that the Commission should dis- 
miss Comint’s request for clarification, with leave for it 
to pursue this line of argument before the Hearing Exami- 
ner. Such a procedure would permit the Commission to 
review the informed judgment of its examiner and Review 
Board (whose decisions would themselves be based upon 
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the issue being presented in concrete form) before ulti- 
' mately passing upon, if presented to it in proper fashion, 
the issue now raised by Comint. Moreover, as the following 
discussion demonstrates, the issue is not as self-evident as 
' Comint assumes and departure from regular procedure 
cannot be justified on the ground that the Commission’s 
' Review Board and Examiner could not rule in any fashion 
other than as proposed by Comint.° 


B. The Request Is Without Merit 


11. In any event, Comint’s request is without merit and 
should be denied by the Commission. 


12. The Commission has already provided that any record 
of performance derived by Mid-Florida from operation on 
Channel 9 after November 19, 1965 shall not constitute the 
basis for any preference in the comparative hearing. Mid- 
Florida has already informed the 
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Commission® that it interprets the condition placed upon 
its continued operation of Channel 9 as prohibiting it from 
relying upon any record of performance which Mid-Florida 
may accumulate subsequent to November 19, 1965 in the 
operation of Channel 9 in Orlando. 


13. Comint now requests that the Commission modify the 
terms of this order by the adoption of a novel rule which 
would prohibit an applicant from relying upon a record of 
performance or experience obtained during operation of a 
station under a temporary authority or an authority issued 


5 Indeed, if Comint’s proposition is so clear, it need not call for abnormal 
procedures to protect its position since its arguments ought to be immediately 
adopted by lower authority. 


6 See Mid-Florida’s Opposition to Petition for Stay, filed on May 8, 1967, 
p. 6, in this proceeding for action of the Commission. 
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as permanent but later set aside upon judicial review for 
reasons unrelated to operation under the authority. Par- 
ticularly, Comint, in the form of a request for ‘‘clarifica- 
tion,’’ asks the Commission to issue an order which would 
prohibit Mid-Florida from adducing any evidence with re- 
spect to its record of performance prior to November 19, 
1965 and, presumably, would prohibit Mid-Florida from 
adducing any evidence with respect to the experience of its 
principals or their familiarity with the area so long as that 
evidence also dealt with the operation of Channel 9 in 
Orlando from February 1958, when the station first went on 
the air, until November 19, 1965. 


14. Comint’s request is factually premised upon its as- 
sertion that Mid-Florida has been operating under a tempo- 
rary authority ‘‘and without the benefit of a valid Commis- 
sion license’? which should prohibit it from relying upon 
any matters connected with the operation of Channel 9 
prior to November 19, 1965. 


15. Comint’s legal argument in support of its request 
for clarification is bottomed upon a theory that certain legal 
consequences flow 
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from operation under a ‘‘temporary authority,’’? rather 
than some other type of authorization, and that Mid-Florida 
was operating under such ‘‘temporary authority’’ prior to 
November 1965. Comint’s factual premise is in error. As 
indicated below, for part of the time prior to November 
1965, Mid-Florida operated the Channel 9 station on pro- 
gram test authority. For a further portion of the time, 
it operated under a license issued in regular course. Neither 
the program test authority nor the license was set aside 
because of matters relating to operations under these au- 
thorizations. They remained in effect as valid authoriza- 
tions until the Commission, on November 19, 1965, imple- 
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mented the Court of Appeals’ decision requiring the record 
to be reopened for new applicants. Further, Comint is in 
error in urging that the manner in which a station per- 
formed under such an authorization should not be con- 
sidered by the Commission in a later comparative pro- 
ceeding involving the authorization-holder and in urging 
that the experience which an authorization-holder acquires 
should be disregarded by the Commission in determining 
the qualifications of such a party in a later proceeding. 


16. After a full comparative hearing held between Mid- 
Florida and WORZ, Inc., the Commission released a deci- 
sion in June of 1957 granting the application of Mid- 
Florida for a construction permit for a new television sta- 
tion on Channel 9 in Orlando (22 FCC 1254). On January 
29, 1958, Mid-Florida filed a license application and re- 
quested program test authority. Program test authority 
was granted by the Commission in February 1958 and Mid- 
Florida continually operated under this authorization until 
June 12, 1964 when the Commission granted the license- 
application filed in 1958. See 36 F.C.C. 1535, 1544. Mid- 
Florida’s operation was conducted under these regular 
license authorizations until November 19, 1965, when the 
Commission vacated 
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its prior grants. Until that time, Mid-Florida’s operation 
was conducted under authorizations, valid at the time they 
were issued, and certainly, as against all other applicants 
in this proceeding (other than possibly Orange Nine, Inc.) 
cannot be construed as temporary or interim authorizations 
issued for the purpose of permitting a broadcast service to 
commence while the Commission conducted a comparative 
hearing to determine whom should be the permanent li- 
censee. The typical interim authorization was the subject 
of litigation in the Court of Appeals in Community Broad- 
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casting Co. v. FCC, 274 F. 2d 753 (1966) where the Com- 
mission permitted one of two applicants for a television 
facility to commence broadcasting on the channel being 
competed for by them. In such a case the Court pointed 
out the inequity of permitting such an authorization-holder 
to benefit from the interim operation. The prior authoriza- 
tions involved herein occupy, however, a clearly different 
status and the same prohibitions on consideration of opera- 
tions under such authorizations are not appropriate. 


17. Mid-Florida and Orange Nine can be construed to be 
in a relationship to each other, because of their prior com- 
petition for this facility, which Mid-Florida concedes should 
preclude it from relying upon its broadeast experience 
prior to November 19, 1965, as against Orange Nine. With 
respect to the remaining applicants herein, however, there 
are no special equities which they possess or any public 
interest considerations which should preclude the Commis- 
sion from considering the extent of Mid-Florida’s record 
in operation of Channel 9 in Orlando prior to November 
19, 1965. Comint has presented no arguments bearing on 
the public interest in this regard and it has improperly 
attempted to obtain equities to which it is not entitled by 
categorizing Mid-Florida’s prior operation as one being 
conducted under a temporary license. Such a characteriza- 
tion and the legal conclusions 
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which they would have flow from the characterization are 
clearly unwarranted. 


18. What Comint has requested of the Commission is that 
it completely ignore what has in fact transpired with re- 
spect to Mid-Florida’s record of performance since 1958 
and presumably to ignore the experience of Mid-Florida’s 
principals since that date because it was gathered in the 
operation of the channel which is now contested for. Mid- 
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Florida submits that the Commission’s public interest re- 
sponsibilities cannot permit it to put such a narrow inter- 
pretation upon its power to evaluate the comparative stand- 
ing of applicants. There can be no gap in the biographical 
history of the principals of Mid-Florida; the Commission 
cannot ignore what the experience of their principals has 
been in the past nine years, and refuse to evaluate their 
experience during these past nine years as against other 
applicants who will themselves be permitted to introduce 
full evidence with respect to their activities in and out of 
broadcasting up to the present time. The Commission must 
be permitted to know exactly what has been the record of 
performance of Mid-Florida and the experience of its prin- 
cipals. It cannot be permitted to exclude from its consid- 
eration the fact that meritorious or derogatory events have 
transpired with respect to the same in this period of time. 


19. It must also be emphasized that the issue confronting 
the Commission is solely whether it will or will not close its 
eyes to what has actually transpired. The issue is not 
whether Mid-Florida shall be permitted to rely upon experi- 
ence gathered in operation of the facilities for which it is 
now applying under authorizations which were required 
to be vacated. The issue may be best understood by asking 
whether the Commission could properly exclude from the 
record in this proceeding the experience of Mid-Florida and 
its record of performance gathered, 
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for example, under precisely the same conditions, during 
the same period of time, in another city, on another channel. 
Certainly, the Commisison cannot exclude from considera- 
tion herein the record of performance and the experience 
of the principals of Mid-Florida gathered in the operation 
of other radio stations in which they have had an interest 
in the past, such as WGAY, Silver Spring, Maryland, and 
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there is no reason why the television record of performance 
of Mid-Florida and the experience of its principals should 
not also be considered as factors equally bearing upon the 
public interest and the determination to be made here. 


20. The only basis for Comint’s contention is the possible 
claim that the comparative hearing would not be conducted 
under fair conditions, as against itself and other applicants 
standing on the same footing, if Mid-Florida were permitted 
to rely on its performance accumulated under authoriza- 
tions which were later vacated. As we have noted, how- 
ever, Comint and all the other applicants (save possibly 
Orange Nine, Inc.) have no special equities which would 
render unfair as to them Commission consideration of these 
matters. And, certainly, the Commission’s failure to con- 
sider them would have serious repercussions with respect 
to its thorough and informed consideration of all factors 
bearing upon the public interest. The public interest neces- 
sity to consider these factors can only be disregarded 
where the claimed unfairness to the other applicants is pat- 
ent. As to Comint and the others who have only recently 
filed applications for Channel 9, no such claim will with- 
stand scrutiny. 


21. Nothing contained in the Miami Channel 7 proceeding 
(Community Broadcasting Corporation v. FCC, 363 F. 2d 
717 (1966)), changes this analysis. The station whose 
record of performance the Commission measured in that 
case was a licensee and, unlike Mid- 


2383 


Florida in this case, was prosecuting a renewal of license. 
But the Court’s affirmation of the Commission’s treatment 
of the licensee’s record of performance did not go off on 
the fact that a renewal was involved, but upon an analysis 
of the particular circumstances of that case bearing upon 
the claim of unfairness in considering the licensee’s per- 
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formance as against other late-filed applicants for the same 
facility. The same type of analysis undertaken by the Court 
in the Community case demonstrates that the Commission 
may, With equal assurance, consider Mid-Florida’s per- 
formance as against all the other applicants here, save 
possibly Orange Nine which Mid-Florida concedes has spe- 
cial equities with respect to it. Moreover, like the licensee in 
the Miami 7 ease, Mid-Florida was not responsible for the 
prior events which necessitated re-opening of this case and 
was required to take the brunt of the prolonged proceedings 
which have now been once again renewed, although it was 
not at fault. In these circumstances, the later filed appli- 
eants have no reason to contend that it is unfair for Mid- 
Florida to rely upon operations conducted prior to the time 
of their appearance in this proceeding. 


22. Of course, as with any evidence introduced in a hear- 
ing, the Commission, the Review Board and its Hearing 
Examiner must assess the weight to be accorded it, consid- 
ering the issues to which it is directed and the circumstances 
under which it was accumulated. The weight to be accorded 
the evidence raises a question which is completely different, 
however, from the question of whether it may be considered 
at all. The Commission is obviously not in a position to 
assess the weight to be accorded the prior record of per- 
formance of Mid-Florida or the experience of its principals. 
Mid-Florida will, in due course, demonstrate that great 
weight should be accorded these matters. Competing appli- 
cants for the facility will be permitted to urge to the 
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fullest that no weight should be accorded Mid-Florida’s 
record of performance or the experience of its principals 
because of the circumstances existing at the time it was 
gathered. The Commission will then be in a position to 
judge how the public interest will be served with respect 
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to these matters, and to determine whether they should be 
considered at all and what weight, if any, may be accorded 
to them. At this point, it ill serves the comparative proc- 
ess or the Commission’s responsibilities to develop a full 
record with respect to all relevant factors of each appli- 
cant’s proposal for it to accept Comint’s narrow and un- 
warranted view that the public interest may be best served 
by the Commission’s completely excluding from its con- 
sideration Mid-Florida’s prior record of performance and 
the experience of its principals. Moreover, while this may 
not necessarily be the case here, the Commission has in num- 
crous instances placed great weight upon these very factors 
in determining the comparative standing of applicants, and 
it may be that in this case they would play a dispositive 
role in the public interest determination. Certainly, con- 
sideration of the traditional factors associated with the 
comparative process is entirely lawful and it would be 
arbitrary and capricious for the Commission to state at the 
outset that no matter what the evidence showed with re- 
spect to one applicant, it could not even consider the weight 
to be accorded the evidence with respect to that applicant’s 
showing in one or more areas which it has often acknowl- 
edged as being critical to the public interest. 


93. Mid-Florida submits, therefore, that if the Commis- 
sion acts upon Comint’s request for modification of the 
hearing order, it should make perfectly clear that consid- 
eration of Mid-Florida’s record of performance prior to 
November 19, 1965, the experience of its principals, and in 
the manner in which it has gained familiarity with the 
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area to be served, are proper subjects for exploration in 
the hearing and evidence may be adduced with respect to 
the same by Mid-Florida and the other applicants. At the 
same time, the Commission may properly notify all parties 
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that the weight to be accorded these matters is a subject 
for argument initially before the Hearing Examiner after 
the evidence has been introduced into the record. In all 
other respects, the request of Comint for clarification of 
the condition attached to Mid-Florida’s continued opera- 
tion of Channel 9 should be denied and, as previously stated, 
its Petition for Reconsideration of the dismissal of its 
interim application should also be denied. 


Respectfully submitted, 
Mw-FLorma TELEVIsIon CorPoRATION 


By 
Pavi Dosrn 


By 
Joeu H. Levy 
Law Offices of Mareus Cohn 
317 Cafritz Bldg. 
Washington, D. C. 20006 
Its counsel 


Date: May 26, 1967 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


In re Applications of: 
File No. BPCTI-7 


Consotrpatep Ning, Inc., Orlando, Florida 


File No. BPCT-3738 
Comint Corporation, Orlando, Florida 


For Conditional Grant Pursuant to Section 1.592(b) 
of the Commission’s Rules 


File No. BPCT-1801 


My-Fvorina TELEvision Corporation, Orlando, Florida 


For Authority to Continue Operation of Present Facility 
Pending the Outcome of Comparative Hearing 


To: The Commission 


Reply to Opposition to Petition for Reconsideration and 
Clarification of Order Regarding Interim Operation of 
Channel Nine 

Comixt Corporation, by its attorneys, hereby replies to 
the ‘‘Opposition To Petition For Reconsideration and Clari- 
fication of Order Regarding Interim Operation of Channel 
Nine’? filed May 26, 1967, by Mid-Florida Television Corpo- 
ration. 

2389 
A. Comint’s Request For Interim Operating Authority 


1. In opposing Cominv’s Petition for Reconsideration of 
the Commission’s dismissal of its application for interim 
operating authority, Mid-Florida has misinterpreted Sec- 
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tion 1.592(b) of the Commission’s Rules and has mischar- 
acterized Cominr’s application. The application for in- 
terim authority contained two distinct and alternative re- 
quests. First, Cominr requested sole interim authority. 
Second, in the event the first request was denied, Comint 
asked the Commission to grant it joint interim authority 
and ‘‘permit certain of the interested parties to participate 
in an interim operation’’. The alternative request did not 
foreclose participation in the proposed joint operation by 
any party, but suggested that the Commission itself ‘‘should 
first screen the various applications’’. Comint’s petition 
further suggested certain specific criteria which the Com- 
mission might wish to apply in determining which appli- 
cants should be eligible to participate in a joint interim 
operation in this particular instance. 

2. Mid-Florida has described Comint’s alternate request 
for joint authority as containing ‘‘qualifying conditions’’ 
which would have ‘‘required’’ the Commission to make cer- 


tain choices as to applicants. These phrases mischaracter- 
ize ComInt’s request, which was unconditional. It is quite 
true that Comrnt believed inclusion of all the applicants in 
an interim group might not serve the public interest, and 
indeed pointed out certain 
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rather apparent shortcomings of several applicants. But 
as explained in Comrnr’s Petition for Reconsideration, the 
alternate request established no conditions and placed the 
decision as to membership in the proposed interim group 
squarely in the hands of the Commission. Nothing in 
Comint’s alternate request precluded a determination by 
the Commission that all applicants should be eligible for 
participation. 


3. Mid-Florida argues that, regardless of the grounds 
for the Commission’s dismissal of Comrnt’s petition, denial 
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would have been required by the Commission’s policy, ab- 
sent other factors, in favor of continued operation by an 
existing operator. In support, Mid-Florida alludes to 
‘numerous decisions, some of which were approved by the 
Court of Appeals (e.g. Peoples Broadcasting Company v. 
United States, et al., 209 F. 2d 286)”’ wherein the Com- 
mission preferred the existing operator and ‘‘denied com- 
peting joint interim proposals’’ (emphasis added). Mid- 
Florida’s statement is misleading and not supported by 
the case cited. Peoples involved competing applications by 
two applicants neither of which proposed a ‘‘joint’’ interim 
operation. No case has come to Comint’s attention where- 
in the Court of Appeals has approved a decision by the 
Commission granting interim operation to an existing op- 
erator and denying competing joint interim proposals. 


4. Comrnr also disputes the contention contained in Foot- 
note No. 3, page 4 of Mid-Florida’s Opposition that 
Comrxt’s petition is patently defective 
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because of a failure ‘‘to give local notice in Orlando of the 
filing of its ‘application’ as was done by Consolidated Nine 
and is required by the Commission’s Rules’’. Unlike Con- 
solidated Nine, Comrnt was already an applicant in this pro- 
ceeding and gave local notice of the filing of its original 
application. Consolidated Nine was not an applicant prior 
to the filing of its application for interim authority. It is 
indeed a strained interpretation of the Commission’s rules 
to insist that public notice be given of the filing of an appli- 
cation for interim authority which proposes the same serv- 
ice as that in the original application. Under such an 
interpretation, it could be argued that Mid-Florida was re- 
quired to publish notice of its request for authority to con- 
tinue operation. 
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B. Comint’s Request For Clarification of the 
Commission’s Order 


5. Comint requested in its petition that the interim op- 
eration order be clarified to make it unequivocally clear 
that Mid-Florida, in the course of this proceeding, would 
not be permitted to introduce evidence or in any other way 
benefit from broadcast experience acquired in the opera- 
tion of Channel 9, Orlando. In opposing this request Mid- 
Florida has raised a series of objections, based largely on 
procedural and technical grounds, which ignore or distort 
the basic issue. Comrnt submits the 


2392 


dispositive fact is that, from the time Mid-Florida went on 
the air in February, 1958 (and until November, 1965), it 
operated under authority which was a nullity. History 
cannot be rewritten and the fact of Mid-Florida’s opera- 


tion cannot be undone, but certainly the Commission has 
both the power and the duty to insure that the effect of its 
errors will not be compounded to the detriment of all new 
applicants. 


6. In June, 1957 the Commission granted Mid-Florida a 
construction permit. When program test authority was 
subsequently granted, Mid-Florida commenced operation in 
February, 1958. Following remand from the United States 
Supreme Court, the Court of Appeals on May 21, 1959, 
vacated the Commission’s order granting Channel 9 to 
Mid-Florida. WORZ, Ince. v. FCC, 268 F. 2d 889 (1959). 
In vacating the Commission order the Court ‘‘Adher[ed] 
generally to the type of procedures adopted in comparable 
cases. . .”’, citing WKAT,! Massachusetts Bay, and Sanga- 


1 WKAT, Inc., v. FCC, 258 F.2d 418 (1958). 
2 Massachusetts Bay Telecasters, Inc. v. FCC, 261 F.2d 55 (1958). 
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mon Valley While the Court in WORZ did not find it 
necessary to amplify the nature or effect of its vacating 
order, it had done so in Sangamon Valley. There, in va- 
cating a Commission 
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order which had arisen out of ex parte contacts the Court 
had said: : 
“¢ Accordingly the private approaches to the members 


of the Commission vitiated its action and the proceed- 
ing must be reopened.’’* (Emphasis supplied) 


The Commission order was declared a nullity, having been 
originally invalid as a result of the ex parte contacts. 


7. In the WORZ proceeding the Commission, on June 12, 
1964, declared its order of June, 1957 (which had granted 
Mid-Florida its construction permit) ‘‘void’’,’ because of 
the failure of Commissioner Mack to disqualify himself. 
For reasons set forth in its opinion, the Commission then 
“reinstated? its June, 1957 order granting the construction 
permit to Mid-Florida. On November 19, 1965, having the 
benefit of the Court’s most recent refusal to accept its pro- 
posed disposition of the proceeding, the Commission again 
vacated both its June, 1957 and June, 1964 decisions. 


8, Mid-Florida’s principal basis for asserting that 
Comruxt’s request for clarification should be denied appears 
to be its unsupported claim that from February, 1958 to 
November, 1965 it operated under ‘¢authorizations, valid at 
the time they were issued’, ComInr submits that this 
interpretation by Mid-Florida of the character of its au- 
thorizations is erroneous—that the 


3 Sangamon Valley Television Corp. v. United States and FCC, 269 F.2d 
221 (1959). 


4 Sangamon Valley, supra, p. 224, 
5 WORZ, Inc., 36 FCC 1535, 2 RR 2d 727. 
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authorizations were void ab initio. Jacksonville Broad- 
casting Corporation v. FCC, 348 F. 2d 75 (1965), presented 
a situation substantially identical to that which confronted 
the Court in WORZ, supra. In Jacksonville the Commis- 
sion had reopened the record of a prior grant to determine 
whether ex parte contacts had rendered the grant void 
ab initio or merely voidable. The Hearing Examiner, find- 
ing that Commissioner Mack should have disqualified him- 
self as a result of the contacts, held the grant void ab initio. 
On appeal to the Commission, the Examiner’s position with 
respect to the grant was affirmed. However, because ex 
parte contacts on behalf of the licensee, Florida-Georgia, 
could not be traced to its principals, the Commission at- 
tempted to readopt its earlier grant nunc pro tunc. Faced 
with this state of affairs the Court of Appeals in effect 
found the Commission powerless to readopt the earlier 
grant. Noting that Florida-Georgia was not absolutely dis- 
qualified, the Court nevertheless held: 


‘“‘The original grant * * * was invalid by reason of 
these influences. * * * The activities exerted for the 
benefit of the applicant undermine the validity of the 
grant to it. 
* * * 

“«Since the decision upon which [the construction per- 
mit and ensuing licenses] rest was originally invalid, 
the decision and its progeny remained invalid and could 
not be readopted as valid.’’ ® 
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The Court went on to open up the channel to new appli- 
cants, insisting that the prior operator could compete only 
on a ‘‘completely equal and in no sense a preferred basis’’, 
citing its prior opinion in WORZ, supra. 


6 Jacksonville Broadcasting Corporation v. FCC, 348 F.2d 75, 80 (1965). 
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9. In view of the Commission’s conclusion in this case” 
that former Commissioner Mack should have disqualified 
himself from participation in the June, 1957 decision, and 
that his failure to do so rendered the decision ‘‘void’’, 
Jacksonville, supra, puts to rest Mid-Florida’s contention 
that the operations, about which it would introduce evi- 
dence, were conducted pursuant to valid authorizations. 
Mid-Florida’s authorizations were just as invalid as those 
of Florida-Georgia. Because they were invalid Mid-Florida 
cannot be permitted to acquire any preference over the 
new applicants in this proceeding as the result of its opera- 
tions under those authorizations. To the fullest extent 
possible, Mid-Florida must be treated as if its operations 
under its invalid licenses had never taken place. 


10. Mid-Florida argues that Commyr has presented no 
arguments bearing on the public interest and has improp- 
erly attempted to obtain equities to which it is not entitled. 


Again, Mid-Florida misconceives CominT’s position. Co- 
MINT’s insistence that this new hearing be insulated from 
Mid-Florida’s operations prior to November 19, 1965, is 
founded on the 
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several opinions of the Court of Appeals dealing with this 
and similar cases, as demonstrated above. The Court has 
charged that, in the public interest, applicants such as Mid- 
Florida can be permitted to compete in new comparative 
proceedings only on a ‘“‘completely equal and in no sense 
a preferred basis’. Cominr submits that its efforts to 
guarantee effectuation of the letter and spirit of the Court 
of Appeals’ decisions amply demonstrates that its proposal 
would serve the public interest. The charge that Comint 
seeks equities to which it is not entitled is sophistic. Co- 


7 WORZ, Inc., 36 FCC 1535, 2 RR 2d 727, June 12, 1964. 


8 Jacksonville Broadcasting Corporation, supra. 
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Minv’s proposal does not seek advantage of one party to 
the detriment of others. Nor does it seek to penalize one 
party to the advantage of all others. Comixt simply asks 
that all parties be given equal status—be placed on a par 
in the conduct of this proceeding. Clearly, it is Mid-Florida 
which claims the unwarranted equities and which seeks a 
special advantage unavailable to any other party. The 
idea that Comrnt’s proposal would penalize Mid-Florida is 
illusory since the loss of an advantage to which one is not 
entitled is a penalty only in the most subjective sense. 


11. Mid-Florida urges denial of Comrr’s request for 
clarification because the Commission has no way of know- 
ing what evidence will be offered during the proceeding or 
for what purpose. Suffice it to say that 
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the same objection could be raised to Commission’s condi- 
tion as it now stands, which expressly prohibits derivation 
by Mid-Florida of any preference from its operations sub- 
sequent to November 19, 1965. The critical facts are Mid- 
Florida’s prior operation under void licenses and the Court 
of Appeals insistence that in such circumstances all appli- 
cants shall stand equal. If the Commission can decree, as 
it has, that Mid-Florida secure no advantage from opera- 
tions during one period of time (when, at least, it is operat- 
ing under valid temporary authority) there is certainly no 
inconsistency in a similar limitation upon Mid-Florida’s op- 
eration during another period when valid authority was 
lacking. 


12. Mid-Florida has contended in its Opposition that the 
public interest requires examination by the Commission of 
Mid-Florida’s experience over the past nine years, but con- 
cedes that the requirement can be disregarded when the un- 
fairness to the other applicants is ‘‘patent”’. Apart from 
the fact that the Court of Appeals has consistently inter- 
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preted the requirements of the public interest in this pro- 
ceeding differently than has Mid-Florida, Cominr submits 
that the unfairness and injury to all other applicants is 
patent. What could be clearer than the disadvantage which 
would burden any applicant; having no broadcast experi- 
ence in Orlando, in attempting to compare itself and its 
proposals with Mid-Florida on the basis of the latter’s 
many years 
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of experience in the very city where operating authority is 
sought? Granted, in the normal renewal situation such a 
comparison is warranted—but this is not a renewal pro- 
ceeding. Mid-Florida’s attempt to recast the issue here 
with the question whether the Commission could properly 
exclude the experience of Mid-Florida’s principals under 
different authorizations in different cities is specious. It 
is enough to point out that in acquiring that experience 
Mid-Florida’s principals were operating under legal and 
valid authorizations. 


13. The invalidity of Mid-Florida’s operating authority 
easts serious doubt on its interpretation of Community 
Broadcasting Corporation v. Federal Communications Com- 
mission, 363 F. 2d 717 (1966). In Community the Court, 
in affirming Commission consideration of Sunbeam’s broad- 
cast record and experience, gave significant weight to the 
fact that Sunbeam held a valid license. Furthermore, 
Comrxt disputes Mid-Florida’s conclusion that it, ‘‘... like 
the licensees in the Miami 7 case, was not responsible for 
the prior events which necessitated re-opening of this case, 
and was required to take the brunt of the prolonged pro- 
ceedings which have now been once again renewed, although 
it was not at fault”’. 


14. Mid-Florida has sought to recast Comint’s request 
for clarification in the relatively narrow mold of a request 
for ruling on the admissibility of evidence. Cominr sub- 
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mits that it would be a serious mistake for the Commission 
to regard and rule upon the request in such limited context. 
The clarification of the Commission’s condition which 
Comint seeks goes 
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to the very heart of this proceeding and is fundamental to 
the question of the fairness and reasonableness of oppor- 
tunity to be accorded the new applicants. Surely if nothing 
else is clear in the long history of this proceeding, the dis- 
satisfaction of the Court of Appeals with the narrow inter- 
pretations placed upon its opinions stands like a beacon in 
the night. Commr submits that, under the circumstances, 
the Commission can do no less than give full and free ex- 
pression to the spirit of the Court’s most recent decision. 
This can only be accomplished by making it abundantly 
clear now that the new applicants invited by the Court of 
Appeals will not have the door of fairness and equity closed 
in their faces. Mid-Florida is not entitled to derive benefit 
or preference from its prior operation of Channel 9, Or- 
lando. The Commission should clarify its order to state 
this fact. Comrnt requests again that its Petition For Re- 
consideration and Clarification be granted. 


Respectfully submitted, 
Cominr CorPoRATION 


By /s/ Joun D. Lane 
John D. Lane 


/s/ J. Canrer McKaic 
J. Carter McKaig 


Hedrick and Lane 
1001 Connecticut Ave., N. W. 
Washington, D. C. 20036 

Its Attorneys 


Date: June 7, 1967 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 20554 


In re Applications of: 
File No. BPCTI-7 


Consotmparep Nrxz, Inc., Orlando, Florida 


File No. BPCT-3738 
Comuvr Corporation, Orlando, Florida 


For Conditional Grant Pursuant to Section 1.592(b) 
of the Commission’s Rules 


and 
File No. BPCT-1801 
Mu-Fiorma TEtevision Corr., Orlando, Florida 


For Authority to Continue Operation of Present Facility 
Pending the Outeome of Comparative Hearing 


Memorandum Opinion and Order 
Adopted: July 26, 1967 Released: August 3, 1967 


By the Commission: Commissioners Bartley, Lee and Loe- 
vinger absent; Commissioner Cox dissenting in part 
and concurring in part and issuing a statement; Com- 
missioner Johnson concurring in the result. 


1. The Commission has before it for consideration the 
above-captioned applications of Consolidated Nine, Inc., and 
Comint Corporation, requesting interim authority to op- 
erate a television broadcast station on Channel 9, Orlando, 
Florida; the above-captioned request of Mid-Florida Tele- 
vision Corp. to continue to operate its present facilities in 
rendering television broadcast service on Station WFTV, 
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Channel 9, Orlando, Florida, pending final determination 
of the comparative hearing for regular authority to operate 
on the channel; a Petition for Reconsideration and Clarifi- 
cation of Order Regarding Interim Operation of Channel 
Nine, filed May 8, 1967, by Comint Corporation, and various 
pleadings filed in connection therewith. The petition re- 
quests reconsideration of the Commission’s action of March 
29, 1967, dismissing the Comint application for interim au- 
thority and permitting continued operation of Station 
WFETYV by Mid-Florida (Consolidated Nine, Inc., 7 FOC 2d 
801, 9 RR 2d 1107), and requests the Commission to clarify 
the condition? to which the authorization was made subject. 
We will consider these points in order. 
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2. Comint argues that the Commission’s dismissal of its 
application for interim authority was arbitrary and resulted 
in inequitable treatment vis-a-vis Mid-Florida. The Com- 


mission dismissed Comint’s application for interim au- 
thority because it was patently inconsistent with Section 
1.592(b) of the Commission’s Rules which requires, in 
substance, that any application for interim authority be 
“‘open-ended”’, ie., every applicant be afforded a reason- 
able opportunity to participate. At the same time, Comint 
argues, the Commission granted Mid-Florida’s ‘‘applica- 
tion’? which did not afford opportunity to the other appli- 
cants for regular authority to participate. Comint further 
insists that ‘‘...an application such as that filed by Comint 
does not have to include all applicants in its proposal . . .’’; 
that the Commission’s Rules merely state that a grant will 


1 The Commission also has before it for consideration an Opposition, filed 
May 26, 1967, by Mid-Florida, and a reply thereto, filed June 7, 1967, by 
Comint Corporation. 


2¢¢This authorization shall be without prejudice to, and constitute no 
preference in, any aspect of any proceeding to be held with respect to Channel 
9, in Orlando, Florida.’’ 
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not be made unless all of the competing applicants have 
been afforded a reasonable opportunity to participate. 


3. Comint apparently misconceives the nature of Mid- 
Florida’s request and the Commission’s action thereon. 
Mid-Florida filed no ‘application’? for interim authority; 
it requested permission to continue its stewardship in the 
operation of Station WFTV and the Commission, in the 
exercise of its discretion and for the reasons set forth in 
our prior opinion, granted the requested permission. Such 
continued operation accords fully with the decision of the 
Court of Appeals in WORZ, Inc. v. Federal Communica- 
tions Commission, 120 U.S. App. D.C. 191, 345 F. 2d 85, 4 
BR 2d 2015, where the Court stated that “Temporary au- 
thority for the continued operation of the station may be 
granted by the Commission in its discretion.’? We cannot 
subscribe to Comint’s logic that its own proposal for in- 
terim authority need not be ‘‘open-ended”’, but that the 
Commission can neither grant it nor dismiss it if it is not. 
Section 1.564(b) and 1.566(a) of the Commission’s Rules 
provide for the dismissal of applications which are found 
to be patently not in accordance with the Commission’s 
Rules. Comint cannot seriously contend that an applica- 
tion which cannot be granted cannot be dismissed as defec- 
tive. 


4. We found Comint’s application inconsistent with Sec- 
tion 1.592(b) of our rules on the basis of the conditions 
which it would have imposed on the selection of those appli- 
eants which would be entitled to participate in the proposed: 
interim operation. For example, Comint would exclude 
those applicants which lacked “‘sufficient interest’? and 
would have the Commission ‘‘exclude’’ from participation 
any applicants whose proposals are not in substantial 
conformity with the Commission’s standards of compara- 
tive evaluation. Comint asked the Commission to ‘‘. . . per- 
mit certain of the interested parties to participate in an 
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interim operation’’ (emphasis supplied) and sought to place 
upon the Commission the decision as to membership in the 
proposed interim group. It is the applicant’s responsi- 
bility to submit a proposal which meets the requirements of 
Section 1.592(b) of the Rules; this responsibility cannot be 
thrust upon the Commission. Thus, the Comint’s applica- 
tion was properly dismissed as patently not in accordance 
with the Commission’s Rules. 


5. Comint complains that the Commission’s action creates 
an impossible situation because ‘‘. . . an individual interim 
applicant is held to be in violation of the rules, whereas one 
who complies with the rules . . . prosecutes 
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an ‘inherently undesirable’ application.’?* As we indi- 
cated in our original decision, we have authorized interim 
operations where the need for such operations has been 
established and we could find no suitable alternative. See, 


for example, Oak Knoll Broadcasting Corporation, FCC 
64-655; Pike-Mo Broadcasting Co., FCC 65-1157, 6 RR 2d 
581; Flower City Television Corp.. FCC-61-1511, released 
January 2, 1962; Veterans Broadcasting Co., Inc., FCC 61- 
1336, released November 15, 1961, and FCC 61-1477, re- 
leased December 20, 1961. 


6. Finally, Comint requests that the Commission clarify 
the condition upon which continued operation of Station 
WFTYV by Mid-Florida was authorized. The condition, to- 
gether with an identical condition imposed with respect to 
the temporary authorization granted in WORZ, Inc., FCC 
65-1020, 1 FCC 2d 1377, precludes the introduction or re- 
ceipt of any evidence relating to Mid-Florida’s experience, 
performance, or broadcast record in connection with its op- 
eration of Station WFTV after November 17, 1965. 


3 See Consolidated Nine, Inc., 7 FCC 2d 801, 9 RR 2d 1107, Paragraph 11. 
/ 
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7. We discussed at length our reasons for our original 
decision in this matter and we find that Comint has raised 
no new matters warranting our consideration in the present 
request for reconsideration. We find no merit in the re- 
quest for reconsideration. 


Accordingly, Ir Is Oxperep, That the Petition for Recon- 
sideration filed herein by Comint Corporation Is Dentrep. 


FeperaL Communications ComMIssion* 
Ben F. Warie 
Secretary 
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STATEMENT OF COMMISSIONER KENNETH A. COX 
CONCURRING IN PART AND DISSENTING IN PART 


L concur in the clarification of our earlier Order, but dis- 


sent to denial of reconsideration as to the proposed in- 
terim operation. 


*See attached concurring and dissenting statement of Commissioner Cox. 
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STATEMENT OF QUESTIONS PRESENTED 


The question presented in this case is whether the Federal 
Communications Commission’s action denying the applica- 
tion of Appellant, Consolidated Nine, Inc., for interim oper- 
ating authority and authorizing Intervenor, Mid-Florida Tele- 
vision Corporation, to continue operation of Channel 9, Or- 
lando, Florida, pending the resolution of a new comparative 
hearing before the Commission for the facility has: 


*1. unlawfully prejudiced the rights of other applicants 
for regular authorization to a fair hearing upon their appli- 
cations; 

2. violated prior decisions of this Court, the Communica- 
tions Act or the Commission’s Rules and otherwise resulted 
in an abuse of the Commission’s discretion; and 


*3. failed to consider and give proper effect to matters 
showing that Mid-Florida Television Corporation was not 
qualified or entitled to continue to operate Channel 9 dur- 
ing the pendency of the new comparative hearing. 


*The Appellee, Federal Communications Commission, and the In- 
tervenor, Mid-Florida Television Corporation, reserve the right to 
argue that Issues 1 and 3 above are not properly presented to this 
Court for decision. 
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IN THE 


United States Court of Appeal 


" FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,715 


CONSOLIDATED NINE, INC., 
' Appellant, 
v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


MID-FLORIDA TELEVISION CORPORATION, 
Intervenor, 


COMINT CORPORATION, 
Intervenor. 


ON APPEAL FROM A MEMORANDUM OPINION AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 


This appeal is taken by Consolidated Nine, Inc. (Appel- 
lant), pursuant to Section 402(b) of the Communications 
Act of 1934, as amended (47 U.S.C. § 402(b)), Section 10 
of the Administrative Procedure Act (5 U.S.C. § 702), and 
Rule 37 of the Rules of this Court, from a Memorandum 
Opinion and Order of the Federal Communications Commis- 
sion released April 6, 1967 (R. 406-415): 


(a) denying the interim application of Consolidated Nine, 
Inc., and 


(b) authorizing Mid-Florida Television Corporation (Inter- 
venor) to continue operation of Channel 9 pending the reso- 
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lution of a new comparative hearing before the Commission 
for the facility. 


Notice of Appeal was filed with this Court on May 4, 1967. 


STATEMENT OF THE CASE 


Consolidated Nine, Inc. (Appellant) is a Florida corpora- 
tion, comprised of several of the competing applicants for 
permanent authority to operate a television station on Chan- 
nel 9, in Orlando, Florida. Consolidated Nine, Inc. was 
formed for the sole purpose of applying for and operating 
Channel 9 during the pendency of a comparative hearing on 
the mutually exclusive applications for regular authority to 
operate on Channel 9.7 


On April 6, 1967, the Commission released its Memoran- 
dum Opinion and Order” (R. 406-415) denying the request 
of Consolidated Nine, Inc. for interim authority and authoriz- 
ing Mid-Florida Television Corporation (Mid-Florida), Inter- 
venor, to continue to operate on Channel 9.2 This appeal 
concerns the Commission’s award of temporary operating 
authority for Channel 9, and the effect the award to Mid- 
Florida will have upon the other applicants for regular au- 
thority. 


The taking of testimony in the comparative hearing is now sched- 
uled to commence before the Commission on January 8, 1968. (FCC 
67M-1221, released July 24, 1967.) 


27 F.C.C.2d 801. 


3 Mid-Florida is presently operating Station WFTV, Channel 9, Or- 
Jando, Florida, pursuant to the Commission’s order released November 
19, 1965. (1 F.C.C.2d 1377.) 
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BACKGROUND OF CHANNEL 9 PROCEEDINGS 


In order to understand the present controversy, it is nec- 
essary to examine in some detail the history of the Channel 
9 proceedings both before this Court and the Commission. 
On June 7, 1957, the Commission granted the application 
of Mid-Florida for a construction permit to operate a tele- 
vision station on Channel 9, Orlando, Florida.* At the same 
time the Commission denied the mutually exclusive applica- 
tion of WORZ, Inc.> On appeal, this Court affirmed the 
decision per curiam. The Supreme Court granted certio- 
rari to WORZ, Inc. on October 27, 1958. In light of repre- 
sentations in the Solicitor General’s brief concerning possi- 
ble ex parte contacts by Mid-Florida which were revealed 
in testimony before the House Committee on Interstate and 
Foreign Commerce subsequent to the decision of this Court, 
the Supreme Court ordered that this Court’s judgment be 
vacated and remanded the case to this Court for appropriate 
action.” 


Thereafter, this Court, on May 21, 1959, vacated the Com- 
mission’s order granting the application of Mid-Florida and 
remanded the case to the Commission: 


“ _ . with instructions to hold, with the aid of a spe- 
cially appointed hearing examiner, an evidential hear- 
ing to determine the nature and source of all ex parte — 
pleas and other approaches that were made to Com- 
missioners while the former proceeding was pending, 


492 F.C.C. 1254. 


$ WORZ, Inc. has since changed its corporate name to Orange Nine, 
Inc. Orange Nine, Inc. remains as one of the permanent applicants for 
Channel 9, and is a member of Consolidated Nine. 


SWORZ, Inc. v. Federal Communications Commission, 103 U.S. 
App. D.C. 195, 257 F.2d 199 (1958), vacated, 358 U.S. 55, 79 S. Ct. 
114, 3 L.Ed.2d 48 (1958). 


7WORZ, Inc. v. Federal Communications Commission, 358 U.S. 55, 
79 §. Ct. 114, 3 L-Ed.2d 48 (1958). 
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and any other factors that might be thought to re- 
quire either disqualification of some Commissioners 
from participating in the reopened proceeding or 
disqualification of some parties from receiving any 
award that may ultimately result.” 


This Court retained jurisdiction and instructed the Commis- 
sion to report its progress and recommendations within 60 
days, and authorized the Commission to maintain existing 
services in its discretion.? 


The Commission submitted its Report and Recommenda- 
tion to this Court, dated January 8, 1963, based upon a 
hearing before the Chief Hearing Examiner on the issues 
pertinent to the remand. The majority of the Commission 
concluded that the principals of Mid-Florida were not aware 
of ex parte contacts made to Commissioner Mack by its 
counsel. The majority recommended that the case be con- 
sidered anew on oral argument on the basis of the existing 
record with no new hearing and with no demerit assessed 
against Mid-Florida. The then Chairman, Newton E. Minow, 
dissented, agreeing with the Chief Hearing Examiner that 
officers of Mid-Florida knew of the ex parte contacts 
of its counsel. The Chairman felt that the Commission, after 
oral argument, should be authorized to decide whether to 
grant Mid-Florida’s or WORZ, Inc.’s application or to reopen 
the record for new applications. 


This Court accepted the majority’s view that neither 
WORZ, Inc. nor Mid-Florida was disqualified in an absolute 
sense, but agreed with the Chairman rather than the major- 


8WORZ, Inc. v. Federal Communications Commission, 106 U.S. 
App. D.C. 14, 15, 268 F.2d 889, 890 (1959). cert. denied, 361 U.S. 
805, 80 S. Ct. 104, 4 L.Ed.2d 56 (1959). 


* Subsequent to the initial award to Mid-Florida by the Commis- 
sion, Mid-Florida commenced operating on Channel 9 under program 
test authority issued January 31, 1958, and has continued to operate 
Station WFTV since that date, its current temporary authority stem- 
ming from the Commission’s order of November 19, 1965. 
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ity as to the scope of issues to be considered after the new 
oral argument. 


‘ “We accept the view that neither Mid-Florida nor 
WORZ is disqualified; but in line with the Chairman’s 
position we hold that the Commission is authorized 
to decide, after new oral argument, whether to grant 
one of the existing applications or to reopen the rec- 
ord for new applications. .. . 


“Nothing we have said is intended to preclude the 
Commission from deciding that the record is so 
stale, the filing of new applications should be per- 
mitted... .”/@ 


The Commission, after oral argument, declined to accept 
this Court’s invitation to reopen the record. Instead, on 
June 16, 1964, the Commission reaffirmed the award to 
Mid-Florida on the basis of the old record. On appeal, 
this Court vacated the Commission’s order, and remanded 
the case to the Commission with instructions to hold a new 
hearing, and provide an opportunity for filing new applica- 


tions. Said the Court: 


“The Commission has, of course, a large area of 
discretion to decide between competing applicants 
for the privileges committed to its care, both gener- 
ally and under the terms of our last remand in this 
proceeding. But this case has been beset through- 
out by a variety of dubious circumstances which, at 
the best have prolonged the ultimate choice an un- 
conscionably long period beyond the assembling of 
the facts upon which that choice must of necessity 
be based, and which, at the worst, leave a nagging 
uncertainty as to whether so vital a community fa- 
cility as is involved here should not be exposed to 
what may possibly be wider interests than those 

10WORZ, Inc. v. Federal Communications Commission, 116 U.S. 
App. D.C. 316, 317, 323 F.2d 618, 619-620 (1963), cert. denied, 
376 US. 914, 84S. Ct. 664, 11 L.Ed.2d 611 (1964). 


1136 F.C.C. 1535 (1964). 
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represented by these two applicants. We are not 
prepared to say that the Commission is wrong in its 
appraisal of the significance to be accorded the 
lapses with which each party has been charged in 
these proceedings; and we would agree that, absent 
any new evidence bearing upon them, the time has 
conie to end litigation about them. Neither are we 
prepared to say, however, that the guardianship of 
the public interest, entrusted by Congress to the 
Commission, is adequately effectuated by confining 
the choice to these two applicants in the light of 
facts put on the record over ten years ago. We think 
this proceeding should be reopened, with an adequate 
opportunity provided for the receipt of new applica- 
tions from persons who have not hitherto appeared 
herein. With or without the filing of such new appli- 
cations, the award of this authority should be set down 
for a new hearing. Temporary authority for the con- 
tinued operation of the station may be granted by 
the Commission in its discretion.” 


PROCEEDINGS SINCE LAST REMAND 


Pursuant to this Court’s instructions, the Commission es- 
tablished a cut-off date of March 1, 1966, for the filing of 
new applications for Channel 9, and by that date eight ap- 
plications for permanent operating authority were on file/7 


2 WORZ, Inc. v. Federal Communications Commission, 120 U.S. 
App. D.C. 191, 192, 345 F.2d 85, 86, reversing 36 F.C.C. 1535 (1965). 


BThe applicants for permanent operating authority were as follows: 
Mid-Florida Television Corporation (BPCT-1801); Orange Nine, Inc. 
(formerly WORZ, Inc.) (BPCT-1153); Central Nine Corporation 
(BPCT-3697); Howard A. Weiss (BPCT-3736); Florida Heartland 
Television, Inc. (BPCT-3737); Comint Corporation (BPCT-3738); Flor- 
ida 9 Broadcasting Co. (BPCT-3739); and TV 9, Inc. (BPCT-3740). 
The applications of Howard A. Weiss and Florida 9 Broadcasting Co. 
have been dismissed with prejudice by the Commission and are no 
longer involved in the comparative hearing. 
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In addition to these applications for regular authority, four 
requests for temporary operating authority pending the com- 
parative hearing were filed./4 


Consolidated Nine was specifically organized for the pur- 
pose of applying for and operating Channel 9 during the 
pendency of the comparative hearing./> Consolidated Nine’s 
application (BPCTI-7) was filed with the Commission, April 
12, 1966. (R. 1-117). Consolidated Nine is comprised of 
all the applicants for permanent authority with the excep- 


4 Central Nine Corporation, Florida Heartland Television, Inc., Co- 
mint Corporation, and TV 9, Inc., in addition to their respective ap- 
plications for regular authority, filed applications for interim operat- 
ing authority. Subsequently, the individual interim applications of 
Central Nine, Florida Heartland, and TV 9 were withdrawn, and 
these applicants became members of Consolidated Nine. Comint 
Corporation’s individual request for interim authority was dismissed 
by the Commission. On August 3, 1967, the Commission released 
its Memorandum Opinion and Order (FCC 67-878) denying Comint 
Corporation’s petition for reconsideration of the dismissal of its in- 
terim application. 


section 1.592(b), 47 C.F.R. § 1.592(b), of the Commission’s 
rules provides: 


“When two or more applications for the same television _ 
assignment have been designated for hearing, the Commission 
may, if the public interest will be served thereby, make a 
conditional grant to a group composed of any two or more 
of the competing applicants, such grant to terminate when 
the successful applicant commences operation under the 
terms of a regular authorization. No conditional grant will 
be made unless all of the competing applicants have been 
afforded a reasonable opportunity to participate in the group 
seeking the conditional grant. In its application, the group 
shall include a special showing as to the need for the service 
pending operation by the successful applicant under the terms 
of a regular authorization; the effect, if any, of a grant on the 
position of any applicant which is not a member of the group; 
and any other factors which are deemed pertinent to the pub- 
lic interest judgment.” 


tion of Comint Corporation and Mid-Florida (R. 6-7), and 
is open-ended as to these two applicants. (R. 46-53). Asa 
practical matter, this Court may consider Comint Corpora- 
tion to be a prospective stockholder of Consolidated Nine, 
so that the selection of an interim operator may be narrowed 
to a choice between Consolidated Nine and Mid-Florida.’ 


Mid-Florida opposed the interim requests of Consolidated 
Nine (R. 144-149, 154-319) and Comint Corporation (R. 
1822-1829), and requested the Commission to maintain the 
status quo pending the outcome of the comparative hearing. 
On April 6, 1967, the Commission released its Memorandum 
Opinion and Order in this case denying the interim applica- 
tion of Consolidated Nine, and continuing the existing serv- 
ice of Mid-Florida which was authorized under the Commis- 
sion’s order released November 19, 1965. The Commission 
stated its reasons as follows (R. 411): 


“A joint interim operation has serious drawbacks. First, 
it requires a substantial investment in new facilities. 
Secondly, it would bring together a new manage- 
ment group consisting mainly of adversary parties. 
This is an inherently undesirable situation. Joint 
operation by conflicting parties to a hearing is hard- 
ly conducive to satisfactory long-range planning, 
leaves responsibility in doubt, and does not provide 
a sound basis for, or incentive to, special efforts to 
serve the community’s needs. Our experience with 
joint interim operations indicates that this arrange- 
ment may serve to delay the outcome of the com- 
parative hearing, and that it provides poorer manage- 
ment than station operation under the control of 
one party. An interim authorization is primarily 
useful when there is no existing service, or an exist- 
ing licensee has been disqualified. We are of the 
view that the public interest lies in continuing the 


—_—_—_—_ 


16 Seen. 14. 
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existing service of Mid-Florida, pursuant to our or- 
der, released November 19, 1965, subject to appro- 
priate conditions to protect the rights of the parties. 
Accordingly, we conclude that Consolidated’s re- 
quest should be denied.” (7 F.C.C.2d at 805.) 

On April 7, 1967, the Commission released its Memoran- 
dum Opinion and Order designating the mutually exclusive 
permanent applications for Channel 9 for hearing on the 
standard comparative issues.” (R. 1286-1295). The hear- 
ing is presently scheduled to commence January 8, 1968. 


STATUTES, REGULATIONS AND RULES INVOLVED 


The relevant parts of statutes, regulations and rules in- 
volved in the instant appeal are printed as an appendix to 
this brief. 


STATEMENT OF POINTS 


1. The Commission’s Award of Interim Authority to Mid- 
Florida is unlawful because it is detrimental to the holding 
of a fair comparative hearing. 

2. The Commission misapplied the holding of Communi- 
ty to the facts in this case. 

3. The Commission’s Award of Interim Authority to Mid- 
Florida is an abuse of the discretion delegated by this Court. 

4. The Commission’s Award of Interim Authority to Mid- 
Florida is arbitrary and is not supported by sufficient find- 
ings. 


SUMMARY OF ARGUMENT 


I 


The Commission may award temporary operating author- 
ity to a single applicant pending a comparative hearing among 
mutually exclusive applicants for permanent authority to 
operate a television station on Channel 9 in Orlando, Flori- 


17 7 C.C.2d 788. 
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da, only where the temporary grant will not prejudice the 
other permanent applicants’ right to full and fair compara- 
tive consideration. (Community Broadcasting Co. v. Federal 
Communications Commission, 107 U.S. App. D.C. 95, 274 
F.2d 753 (1960); Beloit Broadcasters, Inc. v. Federal Com- 
munications Commission, __ U.S. App. D.C.__, 365 
F.2d 962 (1966); Oak Knoll Broadcasting Corp., 2 Pike & 
Fischer R.R.2d 1011 (1964).) 


II 


The Commission in awarding temporary operating author- 
ity to Mid-Florida and denying the application for interim 
operating authority of Consolidated Nine acted contrary to 
past precedents and controlling decisions of this Court. 
(Community Broadcasting Co. v. Federal Communications 
Commission, 107 U.S. App. D.C. 95, 274 F.2d 753 (1960); 
Beloit Broadcasters, Inc. v. Federal Communications Com- 
mission, ___U.S. App. DC. ___, 365 F.2d 962 (1966); 
Oak Knoil Broadcasting Corporation, 2 Pike & Fischer R.R. 
2d 1011 (1964).) 


Il 


The Commission’s continuation of the existing operation 
by Mid-Florida misconstrues the mandate of this Court. Mid- 
Florida is not an existing, qualified licensee and its continued 
operation is an abuse of the discretion delegated to the 
agency by this Court. (WORZ, Inc. v. Federal Communica- 
tions Commission, 120 U.S. App. D.C. 191, 345 F.2d 85 
(1965).) 


IV 


The award of temporary authority to Mid-Florida was not 
supported by explicit findings that an overriding public need 
requiring such a grant outweighs the prejudice to other com- 
peting applicants for permanent authority, and is an abuse 
of the discretion delegated by this Court. (WORZ, Inc. v. 
Federal Communications Commission, 120 U.S. App. D.C. 
191, 345 F.2d 85 (1965); Peoples Broadcasting Co. v. United 
States, 93 U.S. App. D.C. 78, 209 F.2d 286 (1953).) 
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ARGUMENT 
I 
The Temporary Award to Mid-Florida Is Unlawful 


The mutually exclusive applicants for regular operating 
authority for Channel 9, Orlando, are entitled to a truly 
comparative hearing on their applications free from preju- 
dice. (Section 309(e) of the Communications Act, 48 Stat. 
1085 (1934), as amended, 47 U.S.C. § 309(e); Ashbacker 
Radio Corp. v. Federal Communications Commission, 326 
U.S. 327, 66S. Ct. 148, 90 L. Ed. 108.) The possibility of prej- 
udice is especially ripe where temporary operating authority 
is granted to one of the regular applicants pending the reso- 
lution of the comparative hearing. (Community Broadcast- 
ing Co. v. Federal Communications Commission, 107 U.S. 
App. D.C. 95, 274 F.2d 753 (1960); Pike-Mo Broadcasting 
Co., 2 F.C.C. 2d 207, affirmed sub nom. Beloit Broadcast- 
ers, Inc. v. Federal Communications Commission, __ U.S. 
App.D.C.__, 365 F.2d 962 (1966); Peoples Broadcasting Co. 
vy. United States, 93 U.S. App. D.C. 78, 209 F.2d 286 
(1953); Oak Knoll Broadcasting Corp., 2 Pike & Fischer 
R.R.2d 1011 (1964)). As stated by this Court in Commu- 
nity, 107 U.S. App. D.C. at 100, 274 F.2d at 758: 


“The grant of temporary authority to one of several 
competing applicants before there has been any hear- 
ing is pregnant with danger to truly comparative 
consideration.” 


Admittedly, a “practical problem” is presented where the 
need for continuing already existing services, or establishing 
new service renders it against the public interest to withhold 
that service pending the outcome of hearings on the perma- 
nent applications./® However, of necessity, in making inter- 


18 Community Broadcasting Co. v. Federal Communications Commis- 
sion, supra; Peoples Broadcasting Co. v. United States, supra, How- 
ever, in Community, this Court noted that: “We do not think that 
the public interest demands. . . that the public domain of the airwaves 
be filled at the earliest possible moment in all circumstances.” 106 U.S. 
App. D.C. at 105, 274 F.2d at 763. 
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im grants, a balance must be made between the need for es- 
tablishing new or continuing existing service and the preju- 
dice to other regular applicants not favored. 


“(T] his public interest finding must be such as to out- 
weigh the prejudicial impact an interim grant might 
have on the decision on the regular authorization.” 
(Beloit Broadcasters, Inc. v. Federal Communications 
Commission, U.S. App. D.C. at__, 365 F.2d 
at 963.) 


Not only must the need for temporary service “outweigh” 

the interests of a full and fair hearing, it must be an “over- 
riding public interest.” As stated by the Commission in 

this case (R. 410): 


“[U]se by the Commission of the ‘extraordinary pro- 
cedure’ of a temporary authority in a comparative 
case to one or two competing applicants can be jus- 
tified only by an overriding public interest, and . . . 
supported by explicit findings and must also take 
into consideration all deterrent factors.” (7 F.C.C.2d 
at 804-805.) 


In disposing of the question of interim operation in this case, 
the Commission fell far short of the standard, quoted above, 
which it set for itself, in judging the competing interim re- 
quests of Consolidated Nine and Mid-Florida. 


This Court, in Community, charged the Commission to 
consider potential prejudice where a temporary grant is made 
to one of several competing applicants. The Community 
case concerned the award of special temporary authority to 
operate on Channel 9, Baton Rouge, Louisiana, to Modern 
Broadcasting Company (Modern) pending a comparative hear- 
ing with the mutually exclusive application of Community 
Broadcasting Co., Inc. (Community) for permanent authority. 
Modern had operated on Channel 28, Baton Rouge, since 
1953, sustaining operating losses since 1956. Modern asserted 
that it would be forced to cease operations if it were not 
granted special temporary authority to operate on Channel 9, 
which had recently been shifted to Baton Rouge in an uncon- 
nected rulemaking proceeding. Community appealed the spe- 
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cial temporary authority award to Modern on the ground that 
it would prejudice its, Community’s, chances of ultimately 
being granted permanent authority for Channel 9. This 
Court, in vacating the temporary award to Modern, stated: 


“[A] temporary grant is not only potentially prejudi- 
cial to the party or parties not favored but jeopard- 
izes the whole scheme of full comparative considera- 
tion. It should be used only in circumstances which 
meet the Commission’s own rules and its own warn- 
ing that this is an ‘extraordinary’ step.” (107 U.S. 
App. D.C. at 103, 274 F.2d at 761.) 


This Court was unable to find sufficient justification for the 
extraordinary relief? The. Commission itself has inter- 
preted and applied Community in situations involving inter- 
im grants. (Pike-Mo Broadcasting Co., 2 F.C.C. 2d 207, af- 
firmed sub nom. Beloit Broadcasters, Inc. v. Federal Com- 
munications Commission, U.S. App. D.C. , 365 F.2d 
962 (1966); Oak Knoll Broadcasting Corp., 2 Pike & Fisch- 
er R.R.2d 1011 (1964). See also Sara Radio, Inc., 37 F.C.C. 
967 (1964).) 


In Oak Knoll, supra, the Commission was confronted with 
five applications for temporary authority to operate Station 
KRLA, Pasadena, California, pending a comparative hearing 
involving nineteen applicants for permanent authority.” 
Three of the five interim applicants were also applicants for 
permanent operating authority; one (Radio Eleven Ten, Inc.) 
was made up of five of the.competing applicants; and the 
fifth (Oak Knoll) was not an applicant for permanent oper- 


19-The Court in assessing the existence of extraordinary circumstances 
in this case may judicially notice the operation of Stations WDBO-TV, 
Orlando, and WESH-TV, Daytona Beach-Orlando, serving the Orlando 
area in addition to Station WFTV operated by Mid-Florida. 


2 The licensee of Station KRLA had been disqualified by the Commis- 
sion and its authority to operate the station was scheduled to cease Au- 
gust 1, 1964. The decision on the interim operation was released July 
20, 1964. 
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ating authority, but proposed only to operate the station 
during the comparative hearing. After oral argument, the 
Commission granted the application of Oak Knoll finding, 
inter alia, that: 


“{T] he Oak Knoll proposal, as compared with those 
of the remaining four applicants, is the one which 
would most completely avoid any possible disad- 
vantage or detriment to the applicants for regular 
use based upon the principles of the Community 
case....” (2 Pike & Fischer R.R. 2d at 1016.) 


Further, the Commission likened the situation of Radio 
Eleven Ten, Inc.7/ to Oak Knoll Broadcasting Corporation _. 
insofar as possible prejudice to the permanent applicants. <<: 
stemming from an interim award to it was concerned: _ 


“It is of further significance that Oak Knoll and 
Radio Eleven Ten—two of the five competing inter- 
im applicants—are non-applicants for regular use... 
In our view, this non-applicant status as to regular 
use of the frequency (a) constitutes a marked differ- 
ence with respect to the Oak Knoll and Radio Elev- 
en Ten proposals when compared with those of the 
other three interim applicants; * * * (c) is the basis 
of our preference of Oak Knoll or Radio Eleven Ten, 
as an interim grantee, rather than the other appli- 
cants. In short, we have a serious question whether, 
in the particular circumstances of the case, a grant 
to the applicants other than Oak Knoll or Radio 
Eleven Ten would be consistent with the public, in-. ae 
terest in the light of the Community-case; in any’ % 
event, there is no doubt that as a comparative mat- 
ter, Oak Knoll or Radio Eleven Ten clearly are to 
be preferred on this score (Community).” (/d. at 
1018.) (Emphasis supplied.) 


In Oak Knoll, the Commission fully recognized the danger 
generated by temporary grants to permanent applicants, and 
cautioned that ‘an interim authorization must not result in 


2! Radio Eleven Ten, Inc. was comprised of several of the permanent 
applicants, as is the case with Consolidated Nine. 
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any prejudicial climate in our future consideration of the 
subsequent comparative proceeding.” (/d. at 1017). 


In the Pike-Mo case” the Commission reviewed the deci- 
sion of the Review Board” denying seven applications for 
interim operating authority for Station KWK, St. Louis, 
Missouri. Of the seven interim applicants, only one, Radio 
Thirteen-Eighty, Inc. (RTEI), was a joint applicant, com- 
posed of seven of the eleven permanent applicants and open- 
ended as to the others. The Commission affirmed the Re- 
view Board in denying interim authority to parties who 
were also permanent applicants; however as to RTEI, the 
only interim group, the Commission reversed the Board. 
The Commission characterized the Board’s decision as fol- 
lows: 


“After oral argument, the Review Board denied 
all the interim applications. The Board stated that 
an interim grant to any one applicant who was also 
seeking permanent authority could prejudice the 
final outcome of the comparative hearing yet to be 
held, and that no imperative need for an interim op- 
eration outweighed that adverse possibility. This 
finding, the Board held, ruled out further considera- 
tion of all interim applications save the joint pro- 
posal of RTEI. Community Broadcasting Co. v. Fed- 
eral Communications Commission, 107 U.S. App. 
D.C. 95, 274 F.2d 753 (1960); Oak Knoll Broadcast- 
ing Corporation, 2 Pike & Fischer, R.R. 2d 1011 
(1964). We agree that this holding correctly reflects 
existing law.” (2 F.C.C.2d at 208.) 


The Commission, however, overruled the Board’s holding 
that RTEI should not be awarded interim authority: 


2 Pike-Mo Broadcasting Co., 2 F.C.C.2d 207 (1965), affirmed sub. 
nom., Beloit Broadcasters, Inc. v. Federal Communications Commis- 
sion, __U.S. App. D.C. __, 365 F.2d 962 (1966). 


21 F.C.C.2d 790 (1965). 
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“In sum, we believe that a grant of the RTEI ap- 
plication would be consistent with the Community 
case and the Commission’s policies as to interim op- 
eration in these circumstances. It would not be detri- 
mental to the holding of a fair hearing, and the 
grant would serve the public interest by continuing 
during the interim period a broadcast service which 
has been available to the listening public for many 
years.” (Id. at 209) 


On appeal, this Court affirmed the Commission’s award 
of interim authority to RTEI. (Beloit Broadcasters, Inc. v. 
Federal Communications Commission, ___U.S. App. D.C. 

, 365 F.2d 962 (1966).) This Court distinguished the 
interim grant to RTEI from the situation involved in Com- 
munity and found that: 

“The diffused composition of RTEI minimized the 
likelihood of significant prejudice to the ultimate 
disposition of the frequency resulting from an inter- 


im grant to it.” (U.S. App.D.C.at___, 365 
F.2d at 963-964.) 


Il 
The Commission Misapplied the Community Doctrine 


The Commission in granting temporary authority to Mid- 
Florida and denying Consolidated Nine’s interim application 
misinterpreted the clear holding of Community. The Com- 
mission stated as follows (R. 410): 


“In Community, the Commission granted tem- 
porary authority to one of two competing appli- 
cants to construct and operate a new television 
broadcast station without benefit of any arguments 
or briefs of parties and without issuing an opinion 
in connection with the grant. On appeal the court 
reversed the Commission, stating that it was unable 
to conclude that the action was warranted because 
the Commission’s inquiries had not included ‘* * * 
comprehensive findings on all relevant factors.’ Bel- 
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oit Broadcasters, Inc., involved a situation where the 
Commission granted a request to continue the oper- 
ation of a station to an interim group. There, the 
Commission found that the public interest required 
the continuation of an existing service. However, 
the existing licensee had had its license revoked, and 
the choice afforded the Commission was either to 
grant an interim authorization or permit a station 
operational for 40 years to go silent pending final 
decision in the comparative proceeding. Oak Knoll, 
similarly, involved the question of an existing service 
where the licensee had had its license revoked, and 
the Commission again was confronted with the choice 
of letting the station go silent or continue the opera- 
tion by means of an interim authorization. The 
Commission determined that the public interest re- 
quired continuation and issued temporary authority 
to a trustee group composed of nonapplicants who 
proposed to donate 80 percent of their profits to a 
local educational station.” (7 F.C.C.2d at 804-805.) 


It is submitted that to assert that the Community case 
turned on the absence of “comprehensive findings on all rel- 
evant factors” is error. The true concern of this Court was 
the danger to a full comparative hearing likely to flow from 
a temporary grant to one of the permanent applicants. The 
Commission characterizes its holdings in Pike-Mo and Oak 
Knoll as involving a “choice of letting the station go silent 
or continue the operation by means of an interim authoriza- 
tion.” Certainly, letting the station go silent was a factor 
in each case, but the critical consideration was the choice 
of an interim operator which would minimize prejudice to 
the comparative hearing process. 


The relevant choice facing the Commission and this Court 
in the Pike-Mo case was not whether a station which had 
been operating for 40 years should be permitted to go silent 
pending a comparative hearing. Rather, the relevant choice 
was whether, in light of this operation, interim authority 
should be granted to a single competing applicant or to an 
interim group comprised of several competing applicants. 
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| Both the Commission and this Court concluded that, in light 
of the Community doctrine, the grant of interim authority 
to a single permanent applicant would prejudice the final 
outcome of a comparative hearing; whereas, a grant to an 

| interim group would minimize such a possibility. 


Similarly, in the Oak Knoll case, the choice confronting 

! the Commission was how to award an interim grant which 

! would not prejudice the comparative hearing. In line with 
the Community doctrine, the Commission found that Oak 
Knoll offered the greatest assurance that no permanent ap- 
plicant would be prejudiced by an interim award. This is 
precisely the issue confronting this Court in the instant ap- 
peal. Assuming arguendo that continued operation on Chan- 
nel 9 would serve the public interest, the issue to be de- 
cided is how to fulfill this need and at the same time pre- 
vent prejudice to a full and fair comparative evaluation of 
the competing applicants. It is submitted that the Commu- 
nity case requires an award to Consolidated Nine and the 
Commission’s refusal to do so under the facts of this case 
violates the other permanent applicants’ right to a full and 
fair comparative evaluation. 


It is clear that the other applicants will be prejudiced if 
they are forced to go through a hearing while Mid-Florida 
is on the air. Can it seriously be contended that the Com- 
mission will not have in mind the fact that Mid-Florida is 
on the air at the time it makes its decision? When the final 
award is made in the comparative hearing, can the agency 
ignore the fact that one of the applicants is already operat- 
ing the station? It is respectfully submitted that no reason- 
able human being, no matter how judicious in his approach, 
‘can shut his eyes to this fact. This is the thrust of Ashback- 
'. er, 326 U.S. 327, 66 S. Ct. 148, 90 L. Ed. 108. We agree 
with the rationale of Judge Burger, speaking for the Court 
in the Community case, 107 U.S. App. D.C. 95, 101, 274 
F.2d 753, 759: 


“Ordinary human experience tells us that these fac- 
tors have a force which cannot always be set aside 
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by the triers no matter how sincere their effort or 
intent. * * * [I]t is a recognition that they are 
mortal men.” 


Is it fair for the Commission to allow one of the appli- 
cants to operate a profitable station on the channel during 
the comparative hearing and refuse to allow the other appli- 
cants, presumably just as qualified, to participate in either 
the operation or the profits? Of the eight who applied 
for the channel, two have already dismissed. We submit 
that others may well do likewise if the Commission’s Order 
is affirmed. This Court must have meant for the applicants 
to compete on an equal basis without the scales being tipped 
in favor of the one applicant about which this Court has ex- 
pressed a “nagging uncertainty.” We submit that the cir- 
cumstances are unconscionable if Mid-Florida is permitted 
to retain, pendente lite, the very channel for which it has 
applied during the comparative hearing with the other appli- 
cants. 


Ill 
The Commission Abused Its Discretion 


The Commission concluded that it had discretion to award 
temporary authority to either Mid-Florida or Consolidated 
Nine. This Court did state in its most recent order in this 
case that: “Temporary authority for the continued opera- 
tion of the station may be granted by the Commission in 
its discretion.” (WORZ, Inc. v. Federal Communications 
Commission, 120 U.S. App. D.C. at 192, 345 F.2d at 86.) 
However, this language did not give the Commission license 
to ignore the unsatisfactory history of this case, the preju- 
dicial effect of its action, and the spirit, if not mandate, of 
its own rules. The Commission’s continuation of the exist- 
ing operation by Mid-Florida and denial of the interim appli- 
cation of Consolidated Nine amounts to an abuse of the dis- 
cretion delegated by this Court. 
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This case is filled with uncertainties as to the qualifica- 
tions of Mid-Florida. In remanding the case a third time 
with binding instructions to reopen the record and receive 
new applications, this Court stated: 


“(T] his case has been beset throughout by a variety 
of dubious circumstances which, at the best, have 
prolonged the ultimate choice an unconscionably 
long period beyond the assembling of the facts 
upon which that choice must of necessity be based, 
and which, at the worst, leave a nagging uncertainty 
as to whether so vital a community facility as is in- 
volved here should not be exposed to what may pos- 
sibly be wider interests than those represented by 
these two applicants. We are not prepared to say 
that the Commission is wrong in its appraisal of the 
significance to be accorded the lapses with which 
each party has been charged in these proceedings; 
and we would agree that, absent any new evidence 
bearing upon them, the time has come to end liti- 
gation about them. Neither are we prepared to say, 
however, that the guardianship of the public inter- 
est, entrusted by Congress to the Commission, is 
adequately effectuated by confining the choice to 
these two applicants in the light of facts put on the 
record over ten years ago. We think this proceed- 
ing should be reopened, with an adequate opportun- 
ity provided for the receipt of new applications 
from persons who have not hitherto appeared here- 
in. With or without the filing of such new applica- 
tions, the award of this authority should be set 
down for a new hearing.” (WORZ, Inc., Vv. Federal 
Communications Commission, 120 U.S. App. D.C. at 
192, 345 F.2d at 86.) 


Mid-Florida’s position is not that of an existing, qualified 
licensee which is entitled to benefit from a lengthy hearing 
process in which it ultimately prevailed. (Community Broad- 
casting Corp. v. Federal Communications Commission, 124 
U.S. App. D.C. 230, 363 F.2d 717 (1966); South Florida 
Television Corp. v. Federal Communications Commission, 
121 U.S. App. D.C. 293, 349 F.2d 971 (1965), cert. denied, 
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382 U.S. 987, 86 S. Ct. 541, 15 L.Ed. 2d 541 (1966).) Con- 
tinued operations of Channel 9 is solely a matter of discretion 
in this case. However, continued operation by Mid-Florida 
under the circumstances, is an abuse of that discretion. In 
view of Mid-Florida’s failure to convince this Court on 
two prior occasions that it possessed the requisite character 
qualifications as a permanent licensee,?* the Commission 
was required to grant the interim application of Consolidated 
Nine which was tendered in full compliance with the Com- 
mission’s applicable rules.?° This is not a situation such as 
the Peoples case where the interim grantee was a fully quali- 
fied licensee whose facility was modified unilaterally by the 
Commission. (See also Matter of Springfield, Illinois — St. 
Louis, Missouri Television Broadcast Stations, 22 F.C.C. 318 
(1957), reversed on other grounds, Sangamon Valley Televi- 
sion Corp. v. United States, 106 U.S. App. D.C. 30, 269 
F.2d 221 (1958), cert denied 376 U.S. 915, 84S. Ct. 665, 
1] L.Ed.2d 611, (1964).) Here Mid-Florida is operating at 
the mere whim of the Commission without sanction of stat- 
utory authority or Commission rules. Mid-Florida stands on 
no better footing in this case than any other applicant and 
is entitled to no better treatment. The continued operation 
by Mid-Florida, under the facts of this case, is an abuse of 
the discretion delegated by this Court. 


* This Court’s decision in Folkways Broadcasting Company v. Fed- 
eral Communications Commission, U.S. App. D.C. Cir., No. 19,971, 
writ of mandamus denied, April 26, 1967, raises the question whether 
continued operation by Mid-Florida is statutorily permissible. The 
Court stated (at p. 4): “Congressional policy clearly bars any use of 
the air waves by those whose public interest qualifications have not 
been established.” 


25Consolidated Nine’s application complies with the provisions of 
Section 1.592(b) of the Commission’s rules, 47 C.F.R. § 1.592(b). 
However, Mid-Florida, itself, has filed no interim application, but has 
merely asked the Commission to continue its existing operation. 


22 


IV 


The Commission’s Award of Interim Authority to 
Mid-Florida Is Arbitrary and Not 
Supported by Proper Findings 

The Commission has failed to make proper findings suffi- 
cient to sustain temporary operation of Channel 9 by Mid- 
Florida pending the comparative hearing. The only posi- 
tive finding by the Commission in this case is that “the 
public interest lies in continuing the existing service of Mid- 
Florida.”(R. 411). No further statement or support is of- 
fered with respect to the public interest, nor is any con- 
sideration given as to the impact the temporary grant to 
Mid-Florida will have upon the other permanent appli- 
cants.2 This Court has recently examined the Commis- 
sion’s grant of temporary authority to a new applicant pend- 
ing a hearing on the protest filed by an existing licensee. 
(Folkways Broadcasting Company v. Federal Communica- 
tions Commission, No. 19,971, D.C. Cir., petition for writ 
of mandamus denied, April 26, 1967 at p. 4.) This Court 
rejected as insufficient to support the claims that the pub- 
lic interest requires a temporary grant panding the hearing 
“the benign assertion made by Commission counsel in the 
opposition filed with us that ‘it is of course axiomatic that 
the continued operation of an existing service is in the pub- 
lic interest,’ . . .”. The Commission has failed to demon- 
strate by proper findings that continued temporary operation 
by Mid-Florida is in the public interest. No findings are 


although the Commission put forward several arguments as to 

why interim operation by Consolidated Nine was unwarranted, the opin- 
ion does not discuss the effect a temporary grant to Mid-Florida will 
have on other permanent applicants. That such findings are required 
is clearly indicated by Section 1.592(b) of the Commission’s rules, 47 
CF.R. § 1.592(b), which governs interim applicants such as Consoli- 
dated Nine. It provides, in part, that a showing must be made as to 
the “effect, if any, of a grant on the position of any applicant which 
is not a member of the group.” 
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made as to the effect temporary operation will have on the 
other permanent applicants. 


A balancing must be made in instances such as this be- 
tween the need for continuation of an existing service and 
the need for a full and fair comparative hearing. At the 
same time a distinction must be made between a tempora- 
ry grant to a single applicant and temporary grant to a 
group of applicants which is provided for by Section 
1.592(b) of the Commission’s rules.?” In both situations, 
the Commission must assure itself that the “public interest 
finding . . . outweigh[s] the prejudicial impact an interim 
grant might have on the decision on the regular authoriza- 
tion.” (Beloit Broadcasters, Inc. v. Federal Communica- 
tions Commission, __ U.S. App. DCs 5 oe 365 F.2d 962, 
963).) However, where the temporary grant is made to a 
single applicant who is also seeking permanent authority 
rather than to an interim group composed of several appli- 
cants, there must be an overriding public need for such 
grant. (Community Broadcasting Co. v. Federal Commu- 
nications Commission, 107 U.S. App. D.C. 95, 274 F.2d 
753 (1960).) 

This Court accepted the Commission’s finding in the 
Pike-Mo case that the public interest required that an 
existing service be continued pending a hearing. (Pike- 
Mo Broadcasting Co., 2 F.C.C.2d 207 (1965); affirmed 
sub nom. Beloit Broadcasters, Inc. v. Federal Commu- 


2747 C.F.R. § 1.592(b). 


21 Peoples Broadcasting Co. v. United States, 93 U.S. App. D.C. 78, 
209 F.2d 286 (1953), this Court upheld the grant of temporary author- 
ity to one of two permanent applicants for regular authority to operate 
Channel 8 in Lancaster, Pennsylvania. The successful interim grantee 
had operated the only service in Lancaster on Channel 4 for several 
years prior to a rulemaking proceeding which substituted Channel 
8 for Channel 4. The distinction with that case is that Peoples Broad- 
casting Company was permitted to continue to provide the “only exist- 
ing service in Lancaster,” which is not the case with respect to Mid-Flor- 
ida in Orlando. 
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nications Commission, __ U.S. App. D.C. __, 365 F.2d 962 
(1966).) However, the temporary grant in that case was to an 
interim group composed of several applicants so that the 
danger of prejudice was eliminated. On the other hand, 
a temporary grant to a single applicant, such as Mid-Florida, 
“should be used only in circumstances which meet the 
Commission’s onw rules and its own warning that this 

is an ‘extraordinary’ step.” (Community Broadcasting Co. 
vy. Federal Communications Commission, 107 U.S. App. 
D.C. at 103, 274 F.2d at 755.) The bare assertion that 
the “public interest lies in continuing the existing serv- 
ice of Mid-Florida” is markedly less than the required 
finding. Moreover, the reasons offered by the Commis- 
sion in an attempt to explain the rejection of Consoli- 
dated Nine as an interim operator are not responsive to 
the real dilemma — prejudice to the comparative proc- 
ess. In denying Consolidated Nine’s application, the 
Commission stated (R. 411): 


“First, it requires a substantial investment in new 
facilities. Secondly, it would bring together a 
new management group consisting mainly of ad- 
versary parties. This is an inherently undesirable 
situation. Joint operation by conflicting parties 
to a hearing is hardly conducive to satisfactory 
long-range planning, leaves responsibility in doubt, 
and does not provide a sound basis for, or incen- 
tive to, special efforts to serve the community’s 
needs.” ( 7 F.C.C.2d at 805) 


Mid-Florida was apparently preferred over Consolidated 
Nine because the latter’s application tentatively required 
an investment of $1,393,000 (R. 11) in new facilities.” This, 
in effect, rewards Mid-Florida for refusing to cooperate with 
the other applicants, all of whom are, or are agreeable to be- 
coming, stockholders in Consolidated Nine. Consolidated 


2» 
Of course, the investment would be shared by all stockholders of 
Consolidated Nine so as to eliminate any prejudice. See Beloit Broad- 
casters, Inc., _U.S. App. D.C. at _, 365 F.2d at 964. 
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Nine attempted to avoid this expenditure by leasing the facil- 
ities of Mid-Florida but was unsuccessful. (R. 60-63). In the 
Pike-Mo case the Commission noted that “It is most probable 
that the number of participants in RTEI [the interim group] 
will increase following our grant of its application today.” 
(Pike-Mo Broadcasting Co., 2 F.C.C.2d at 209.) The Com- 
mission granted RTEI, which was also dealing with a reluc- 
tant existing operator, 30 days after the grant to negotiate 
for the lease of the existing station. Although such a 30-day 
bargaining period was requested by Consolidated Nine, the 
Commission failed to adopt a pragmatic” or realistic ap- 
proach as in Pike-Mo, and instead penalized Consolidated 
Nine because Mid-Florida refused to lease its existing facili- 
ties. 

A second demerit was assessed against Consolidated Nine 
because it required the co-operation of mutually exclusive 
applicants. Such co-operation is necessary with respect to 
any interim group formed pursuant to Section 1.592(b) of 
the Commission’s rules, 47 C.F.R. § 1.592(b), which, by its 
very nature, requires a merger of mutually exclusive appli- 
cants. In an absolute sense, perhaps, such consolidation 
may create certain problems, but it does serve to balance 
the need for fairness to the applicants and the need for con- 
tinued service. Consolidated Nine accomplishes both goals, 
whereas, Mid-Florida and the Commission have exalted con- 
tinued service over elemental fairness in the hearing process. 


Incredibly, the Commission concludes that “GJoint 
operation by conflicting parties to a hearing is not con- 
ducive to satisfactory Long-range planning.” (Emphasis sup- 
plied.) The sole purpose of any interim operation is, by 
definition, devoid of long-range planning. The purpose is 
to maintain the status quo as fully as possible. Long-range 


In Sara Radio, Inc., 37 F.C.C. 967 (1964), the Commission, in an 
attempt to effectuate a group operation, directed the Review Board 
to recommend a formula for joint interim operation should the two 
competing applicants be unable to agree. 


26 


planning is definitely not a relevant factor where preserva- 
tion of the status quo is concerned. It would appear that 
the Commission has indirectly considered Mid-Florida as a 
long-term licensee. Such a finding does not auger well for 
the other applicants. 


This subtle process of preferment for the permanent ap- 
plication of Mid-Florida is further buttressed by the final 
conclusion expressed by the Commission (R. 41 i): 


“Our experience with joint interim operations in- 
dicates that this arrangement may serve to delay 
the outcome of the comparative hearing, and that 
it provides poorer management than station opera- 
tion under the control of one party.” (7 F.C.C.2d 
at 805) 


As with the “long-range planning” aspect, the Commission 
is prematurely favoring Mid-Florida in the ultimate grant 
of authority to operate Channel 9.77 


A careful reading of the above-quoted passages of the 
decision in this case clearly reveals that the Commission fo- 
cused on one consideration, that is, continued operation of 
an existing facility, but ignored the equally important con- 
sideration of prejudice generated by the temporary award 
to Mid-Florida. In Fort Harrison Telecasting Corporation 
vy, Federal Communications Commission, 116 U.S. App. 
D.C. 347, 354, 324 F.2d 379, 386 (1963), this Court cau- 
tioned that: 

“Temporary authorizations for station operation 
granted by the Commission should not be made 
the basis of preferring the holder of the authori- 
zation over other competing applicants for a per- 
manent license. * * * But each situation of this 
sort must be judged on its own merits, . . .” 


31 There is no evidence in the record indicating that a grant to Con- 
solidated Nine would delay the hearing. In any event, speed is not 
the only element of the public interest involved in a comparative 
hearing. Midwestern Gas Transmission Co. v. Federal Power Com- 
mission, 103 U.S. App. D.C. 360, 367, 258 F.2d 660, 667 (1958). 
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On the facts of this case the Commission was required 
to grant temporary authority to Consolidated Nine, and 
its refusal to do so is an abuse of discretion. Consolidated 
Nine presented the Commission with an interim proposal 
which complied fully with the mandate of the Community 
doctrine. The refusal by the Commission to grant the appli- 
cation of Consolidated Nine is arbitrary and warrants rever- 
sal by this Court. (WOKO, Inc. v. Federal Communications 
Commission, 80 U.S. App. D.C. 333, reversed on other 
grounds, 329 U.S. 223, 67 S. Ct. 213, 91 L.Ed. 1501 (1946).) 


CONCLUSION 


Wherefore, it is respectfully requested that this Court 
remand the case to the Commission with instructions to 
set aside the interim operation by Mid-Florida and grant 
the application of Consolidated Nine to operate Channel 
9, Orlando, during the pendency of the comparative hear- 
ing. 
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APPENDIX A 


PRINCIPAL STATUTE RELIED UPON 


Communications Act of 1934, as amended 
TITLE III-SPECIAL PROVISIONS RELATING TO RADIO 
APPLICATION FOR LICENSE 


Sec. 309 

(e) If, in the case of any application to which subsection 
(a) of this section applies, a substantial and material ques- 
tion of fact is presented or the Commission for any reason 
is unable to make the finding specified in such subsection, 
it shall formally designate the application for hearing on the 
ground or reasons then obtaining and shall forthwith notify 
the applicant and all other known parties in interest of such 
action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not includ- 
ing issues or requirements phrased generally. When the Com- 
mission has so designated an application for hearing, the par- 
ties in interest, if any, who are not notified by the Commis- 
sion of such action may acquire the status of a party to the 
proceeding thereon by filing a petition for intervention show- 
ing the basis for their interest not more than thirty days 
after publication of the hearing issues or any substantial 
amendment thereto in the Federal Register. Any hearing 
subsequently held upon such application shall be a full hear- 
ing in which the applicant and all other parties in interest 
shall be permitted to participate. The burden of proceed- 
ing with the introduction of evidence and the burden of 
proof shall be upon the applicant, except that with respect 
to any issue presented by a petition to deny or a petition 
to enlarge the issues, such burdens shall be as determined 
by the Commission. 
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APPENDIX B 


COMMISSION RULES AND REGULATIONS 
RELIED UPON 


SUBPART D—APPLICATION PROCESSING PROCEDURES 


§ 1.592 Conditional grant. 


(b) When two or more applications for the same televi- 
sion assignment have been designated for hearing, the Com- 
mission may, if the public interest will be served thereby, 
make a conditional grant to a group composed of any two 
or more of the competing applicants, such grant to termi- 
nate when the successful applicant commences operation 
under the terms of a regular authorization. No conditional 
grant will be made unless all of the competing applicants 
have been afforded a reasonable opportunity to participate 
in the group seeking the conditional grant. In its applica- 
tion, the group shall include a special showing as to the 
need for the service pending operation by the successful ap- 
plicant under the terms of a regular authorization; the effect, 
if any, of a grant on the position of any applicant which is 
not a member of the group; and any other factors which 
are deemed pertinent to the public interest judgment. 
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No. 20961 
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FerperaL ComMMUNICATIONS COMMISSION, APPELLEE 


Mm-Frorwa TELEvision Corporation, Comint Corpo- 
RATION, INTERVENORS 


No. 21274 
Comint CORPORATION, APPELLANT 
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FrperaL CoMMUNICATIONS COMMISSION, APPELLEE 
Mm-Fiorma ‘TELEVISION CORPORATION, INTERVENOR 


ON APPEAL FROM MEMORANDUM OPINIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


These appeals contest the Commission’s action allow- 
ing Mid-Florida Television Corp. (intervenor herein, 
referred to henceforth as Mid-Florida) to continue a 

(1) 


2 


television operation it began in 1957, pending the out- 
come of a comparative hearing involving applications 
of Mid-Florida and others for a regular authorization 
on Channel 9 in Orlando, Florida. 

Appellant Consolidated Nine, Ine. (hereafter Con- 
solidated Nine) is an entity composed of several com- 
peting applicants for Channel 9 who banded together 
temporarily in 1966 for the purpose of filing an 
application to supplant Mid-Florida as the operator 
of the Channel 9 facility pending the outcome of the 
hearing. Appellant Comint Corporation (hereafter 
Comint) is another applicant for a permanent license 
to operate on Channel 9 who also seeks to replace 
Mid-Florida and secure interim operating rights on 
the channel. 

Mid-Florida first applied for Channel 9 in the early 
1950’s. Its application was mutually exclusive with 
that of WORZ, Inc., and in 1954 the two were desig- 
nated for a comparative hearing. Ashbacker Radio 
Corp. v. FCC, 326 U.S. 327 (1945). After a full 
adjudicatory proceeding, Mid-Florida prevailed and 
in 1957 was granted a permit to build and operate 
a station on Channel 9. WORZ, Inc., 22 FCC 1254, 

2 Pike & Fischer RR 1157 (1957). WORZ appealed 
but on May 15, 1958, this Court affirmed “find[ing] 
no basis for disturbing the Commission’s award,” 
WORZ, Inc. v. FCC, 103 U.S. App. D.C. 195, 257 F. 
24199 (1958). 

Subsequently, testimony before a Congressional sub- 
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committee? indicated that while the case had been 
pending before the Commission, representations criti- 
cal of the qualifications of WORZ, Inc., had been 
made to a member of the agency. This information 
was conveyed to the Supreme Court in an opposition 
filed by the Government to WORZ’s petition for a 
writ of certiorari seeking review of this Court’s opin- 
ion affirming the Commission. The Supreme Court 
thereupon remanded the case for such further action 
as this Court might deem appropriate, 358 U.S. 55 
(1958). After further proceedings this Court, in ac- 
cordance with the recommendation of the Commission, 
remanded the case to the agency for a hearing to 
determine among other things whether any approaches 
were made to members of the Commission outside the 
ordinary processes of adjudication which would re- 
quire disqualification of any of the applicants. This 
Court’s opinion provided that ‘sin the discretion of the 
Commission existing services may be maintained,” 
WORZ, Inc. v. FCC, 106 U.S. App. D.C. 14, 268 F. 2d 
889 (1959), cert. denied 361 U.S. 805. The Court re- 
tained jurisdiction pending further order. 

By this time Mid-Florida had of course built and 
put into operation its Channel 9 television station.’ 
In view of the terms of the Court’s remand, the Com- 
mission left this authorization undisturbed while it 


2 Investigation of Regulatory Commissions and Agencies, 
Hearings before a subcommittee of the Committee on Interstate 
and Foreign Commerce, 85th Cong., 2d Sess., p. 3274. 

2No stay of the Commission’s grant had ever been requested 
and Mid-Florida began operating early in 1958 pursuant to pro- 
gram test authority granted on January 31, 1958. 
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proceeded with a full hearing into the charges of im- 
propriety with respect to the original grant. At the 
conclusion of this proceeding the Commission held 
unanimously that the applicants themselves, WORZ 
and Mid-Florida, had engaged in no conduct which 
would warrant their disqualification, WORZ, Inc., 
22 Pike & Fischer R.R. 125 (1963). This conclusion 
was reported to and affirmed by this Court, WORZ, 
Inc. v. FCC, 116 U.S. App. D.C. 316, 323 F. 2d 618 
(1963), cert. denied 376 U.S. 914 (1964). 

In affirming, the Court indicated that the Commis- 
sion need not at this juncture limit its choice for per- 
manent operating authority to Mid-Florida and 
WORZ but was authorized to reopen the proceeding 
so that new applicants could apply. After further pro- 
ceedings the Commission decided that it would be 
more in the public interest to select between WORZ 
and Mid-Florida than to begin de novo, with the chan- 
nel being thrown open to new applicants. After fur- 
ther oral argument and reconsideration of the original 
record, the Commission again determined that Mid- 
Florida was the better qualified applicant. WORZ, 
Inc., 36 F.C.C. 1535, 2 Pike & Fischer, R.R. 2d 727 
(1964). 

On appeal, this Court vacated the Commission’s 
decision and remanded the proceeding with orders to 
afford an opportunity for new applications to be filed 

°The personnel of the Commission had substantially changed 
between the time of the original award and this new determi- 
nation, and only one of the original participants voted in this 
proceeding. On each occasion the Commission was unanimous; 


not a single Commissioner either in 1957 or 1964 voted against 
Mid-Florida. 
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and a new comparative hearing to be held. This Court 
once again affirmed the Commission’s finding that 
Mid-Florida was not disqualified, but held that in light 
of the age of the record and the history of this pro- 
ceeding, the public interest dictated a need for new 
applications and a new record. The Commission was 
authorized to grant “temporary authority for the con- 
tinued operation of the station.” WORZ, Inc. v. FCC, 
120 U.S. App. D.C. 191, 345 F. 2d 85 (1965). 

Thereafter, the Commission issued an order on 
November 19, 1965,‘ vacating its grant to Mid-Florida, 
setting March 1, 1966, as the cut-off date for the 
receipt of new applications, and authorizing Mid- 
Florida to continue to operate on Channel 9, such 
authorization to be “. . . without prejudice to, and 
constitute no preference in any respect of any pro- 
ceeding to be held with respect to Channel 9, in Or- 
lando, Florida.” WORZ, Inc., 1 F.C.C. 2d 1377 
(1965). 

By the cut-off date, a total of eight applications 
for regular operating authority were on file.’ There 
were also four requests for temporary authority to 
operate a station on the channel pending the hearing. 
Three of the four interim applicants (Central Nine, 
TV 9 and Florida Heartland) subsequently became 

+ Although the Court’s opinion remanding the case was issued 
March 4, 1965, the mandate was stayed until the following 
November while Mid-Florida sought certiorari. 

5'These were: Mid-Florida, Orange Nine, Inc. (formerly 
WORZ, Inc.), Central Nine Corporation, Howard A. Weiss, 
Florida Heartland Television, Inc., Comint Corporation, Florida 


9 Broadcasting Co., and TV 9, Inc. The Weiss and Florida 9 
applications have since been dismissed without. prejudice. 
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stockholders of appellant Consolidated Nine and 
ceased to prosecute their individual interim requests. 
The fourth interim applicant, Comint, requested au- 
thority to operate Channel 9 alone or else as part of 
a group. Mid-Florida urged that the status quo be 
maintained, permitting it to continue its operation on 
Channel 9. It argued among other things that an 
interim application made up of parties who are es- 
sentially adversaries is a cumbersome arrangement at 
best and that the proposal submitted by Consolidated 
Nine was characterized by vagueness and compro- 
mised program judgments, affording a clear indica- 
tion that the service provided by such an entity would 
be less satisfactory from a public interest standpoint 
than that which Mid-Florida had been offering (R. 
168-171). 

On April 6, 1967, the Commission released its 
Memorandum Opinion and Order disposing of the 
interim requests (R. 406-415). Comint’s individual 
request was dismissed because it did not comply with 
the requirement of Section 1.592(b) of the Commis- 
sion’s Rules, 47 CFR 1.592(b), that “all of the com- 
peting applicants have been afforded a reasonable op- 
portunity to participate.” Since Consolidated Nine’s 
proposal was open-ended, Comint’s request was con- 
sidered as part of that group. Thus, the choice was 
between Consolidated Nine and Mid-Florida. After 
discussing the legal precedents involved, the Commis- 
sion decided in favor of Mid-Florida’s continued 
operation for the following reasons (R. 411): 

In view of the foregoing discussion, it is clear 
that the Commission may, in its discretion, 
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either authorize continued operation by Mid- 
Florida or the interim operation proposed by 
Consolidated. A joint interim operation has 
serious drawbacks. First, it requires a substan- 
tial investment in new facilities. Secondly, it 
would bring together a new management group 
consisting mainly of adversary parties. This is 
an inherently undesirable situation. Joint oper- 
ation by conflicting parties to a hearing is 
hardly conducive to satisfactory long-range 
planning, leaves responsibility in doubt, and 
does not provide a sound basis for, or incentive 
to special efforts to serve the community’s 
needs. Our experience with joint interim oper- 
ations indicates that this arrangement may 
serve to delay the outcome of the comparative 
hearing, and that it provides poorer manage- 
ment than station operation under the con- 
trol of one party. An interim authorization is 
primarily useful when there is no existing 
service, or an existing licensee has heen dis- 
qualified. We are of the view that the public 
interest lies in continuing the existing service 
of Mid-Florida, pursuant to our Order released 
November 19, 1965, subject to appropriate con- 
ditions to protect the rights of the parties. Ac- 
cordingly, we conclude that Consolidated’s re- 
quest should he denied. 

The Commission then authorized Mid-Florida to con- 

tinue operation with the following conditions ap- 

pended: 
That this authorization shall be without preju- 
dice to, and constitute no preference in, any 
aspect of any proceeding to be held with respect 
to Channel 9, in Orlando, Florida. 
That in the event of a grant of the application 
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(BPCT-3742) of The Outlet Company, Mid- 
Florida shall not expend any funds for the con- 
struction of the new tower proposed in that ap- 
plication pending the outcome of the hearing.® 

Comint petitioned the Commission for reconsidera- 
tion and clarification of the above decision (R. 2556- 
2363). Comint’s contentions were rejected in a Memo- 
randum Opinion and Order released August 3, 1967 
(R. 2401-2404). The Commission explained again that 
Comint’s individual proposal for interim authority 
was dismissed because it was inconsistent with Section 
1.592(b) of the Rules in that it was not properly open- 
ended. As to the request to clarify the condition im- 
posed on Mid-Florida, the Commission stated (R. 
2403) : 

The condition, together with an identical con- 
dition imposed with respect to the temporary 
authorization granted in WORZ, Inc., FCC 
65-1020, 1 FCC 2d 1377, precludes the intro- 
duction or receipt of any evidence relating to 
Mid-Florida’s experience, performance, or 
broadeast record in connection with its opera- 
tion of Station WFTV after November 17, 
1965." 

The appeals of Consolidated Nine and Comint fol- 
lowed. The two appeals were consolidated for purposes 
of briefing and argument by Order of this Court 
dated October 2, 1967. 
~S The Outlet Company, licensee of Channel 6 in Orlando, and 
Mid-Florida had agreed to share the expense of building a new 
tower. The Commission felt that such an expenditure during 
temporary operation could prejudice the other applicants and 
attached the above condition to Mid-Florida’s authorization. 

7On April 7, 1967, all pending applications for permanent 
authority were designated for hearing (R. 1286-1295). That 
matter is now pending before a hearing examiner. 
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SUMMARY OF ARGUMENT 


When this Court declared in WORZ, Inc. v. F.CC., 
420 U.S. App. D.C. 191, 345 F. 2d 85 (1965), that 
Channel 9, Orlando, Florida, was available for appli- 
cation by any qualified applicant, it provided that 
“temporary authority for the continued operation of 
the station” could be granted in the Commission’s dis- 
eretion. The Commission determined that it would 
be in the public interest to maintain the status quo to 
continue the nine-year operation of the channel by 
Mid-Florida. In order not to abridge the rights of 
+he other applicants during the comparative hearing, 
+he Commission expressly stated that Mid-Florida’s 
operation would be without prejudice to any action it 
might order in the comparative hearing. This reflects 
+he well-established view that the interest of the pub- 
lie in continued service should not and need not im- 
pair the rights of the various parties. Braniff Atr- 
ways, Inc. v. C.A.B., 113 U.S. App. D.C. 132, 306 
F. 2d 739 (1962) ; Jacksonville Broadcasting Corp. V. 
F.C.C., 121 US. App. D.C. 69, 348 F. 2d 75, cert. 
denied 382 U.S. 893 (1965). 

Essentially, appellants’ chief argument is that the 
Commission’s action in allowing Mid-Florida to con- 
tinue to operate is inconsistent with this Court’s de- 
cision in Community Broadcasting Co. v. F.C.C., 107 
U.S. App. D.C. 95, 274 F. 2d 753 (1960), and the 
Commission’s decision in Pike-Mo Broadcasting Co. 
2 F.C.C. 2d 207, 6 Pike & Fischer, RR 2d 581, aff’d 
sub nom. Beloit Broadcasters Inc. v. F.C.C., 125 U.S. 
App. D.C. 29, 365 F. 2d 962 (1966), and Oak Knoll, 
2 Pike & Fischer, R.R. 2d 1011 (1964). 
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In Community, the Court found that the Commis- 
sion’s findings were insufficient to support the interim 
grant and that such grant would result in prejudice 
to the other applicants. Prejudice would result, the 
Court feared, because the Commission had disrupted 
a neutral situation by allowing one of the applicants 
to build entirely new facilities and to operate them 
during the comparative hearing. The situation here is 
fundamentally different from Community. In this 
proceeding, the Commission is maintaining the status 
quo in allowing the continued operation of a station 
built, staffed and placed in operation nine years ago. 
In Pike-Mo and Oak Knoll, the alternative of provid- 
ing service by a party in possession of facilities and 
staff and against whom no disqualifying charges are 
outstanding was not possible. Therefore, these cases 
are simply not persuasive authority for the proposi- 
tion that temporary authority to Mid-Florida is per 
se prejudicial. 

The Commission’s solution here is“nothing more 
than that which this Court approved in Peoples 
Broadcasting Co. v. United States, 93 U.S. App. D.C. 
78, 209 F. 2d 286 (1953)—a practical solution to the 
problem of giving effect to the public interest in con- 
tinuing television service. Although the appellants 
assert that this solution will amount to prejudice, 
they have failed to show concretely how the prejudice 
will arise. In light of the Commission’s specific state- 
ment that Mid-Florida’s continued operation on the 
channel “shall constitute no preference’’, appellants’ 
argument is essentially an attack on the good faith 
of the Commission. We submit, however, that there 
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is no reason to believe that the Commission will not 
properly weigh the claims of the competing applicants 
as well as carry out the mandate of the Court. 
Appellant Comint’s assertion that the interim grant 
to Mid-Florida is inconsistent with the Commission’s 
rules misconceives the nature of the Commission’s 
action. This Court’s 1965 remand gave the Commis- 
sion discretion to grant “temporary authority for the 
continued operation of the station.” Thus, the Com- 
mission’s action is not to be judged solely in terms 
of Section 1.592 of its rules. The remand permitted 
consideration of interim proposals pursuant to Section 
1.592(b) as well as the alternative of maintaining the 
status quo. This is what the Commission did. The 
dual request of appellant Comint was properly dis- 
posed of. The individual request was clearly not in 
compliance with Section 1.592(a). Likewise Comint’s 
joint interim request failed to meet the criteria of 
Section 1.592(b). Further, Comint was not eliminated 
from consideration since it was held to be part of 
appellant Consolidated Nine’s complying joint interim 
proposal in the comparison with Mid-Florida. 
Appellant’s final contention is that the Commission’s 
opinion did not contain an adequate finding that the 
public interest required the continuing service. This 
argument is quite plainly an afterthought. Appellants 
did not come back to the Commission on reconsidera- 
tion with this allegation. Furthermore, appellants, in 
their request for relief, do not seek a remand for 
additional findings but only to have the Comission 


make them a part of the interim operation. Nonethe- 
285-425—67——3 
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less, the need for the continuation of this service in 
Orlando is manifest since Channel 9 provides the 
third network service to this community of more than, 
350,000 households. 

In its decision, the Commission discussed at great 
length the disadvantages of joint interim operation. 
It found that the danger of prejudice which the Court 
pointed to in Community did not exist here and that, 
on the contrary, the expenditure of funds by the joint 
interim along with the other problems inherent in 
joint operation led to its conclusion that a grant to 
such an operation would not best serve the public 
interest. Finally, it is once more emphasized that the 
Commission has specifically stated that no credit 
will be given in the comparative hearing to operation 
in the interim period. 

ARGUMENT 


I. Grant of temporary authority to Mid-Florida to maintain, 
pending the outcome of the comparative hearing, the service 
it has provided since 1958 is a reasonable exercise of the dis- 
cretion which this court granted the Commission 


A. Allowing Mid-Florida to continue its existing operation does not impair 
the rights of other applicants to a full and fair hearing 


In the course of its decision declaring Channel 9 
free to be applied for by any qualified applicant, this 
Court affirmed the Commission’s holding that princi- 
pals of Mid-Florida were innocent of any wrongdo- 
ing in connection with the proceeding which led to a 
grant of the original application in 1957, and also pro- 
vided that “temporary authority for the continued 
operation of the station may be granted by the Com- 
mission in its discretion,” WORZ, Inc. v. F.C.C., 120 
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U.S. App. D.C. at 192, 345 F.2d at 86. The proviso 
that existing service may be maintained is a common 
one in cases where a service to the public has been 
instituted but for one reason or another further 
agency proceedings are called for. See Greensboro- 
High Point Airport Authority Vv. C.A.B., 97 US. 
App. D.C. 358, 231 F.2d 517 (1956) ; Wrather-Alva- 
rez Broadcasting, Inc. v. F.C.C., 101 U.S. App. D.C. 
324, 248 F.2d 646 (1957) ; Sangamon Valley Television 
Corp. v. United States, 106 U.S. App. D.C. 30, 269 
F.2d 221 (1959); Braniff Airways, Inc. v. C.A.B., 
113 U.S. App. D.C. 132, 306 F.2d 739 (1962). Ap- 
pellants argue, however, that leaving Mid-Florida on 
the air pending the outcome of the new proceeding is 
prejudicial and therefore unlawful. 

In allowing the existing operation to continue, the 
Commission expressly stated that such operation would 
be without prejudice to any action it might order 
in the comparative proceeding and without benefit to 
Mid-Florida in any aspect of that proceeding. This 
proviso reflects the sound and well-established view 
that the interest of the public in continuing a needed 
service should not and need not impair the rights of 
the various parties to a full hearing on their respec- 
tive claims. As such it is in full accord with what we 
believe was this Court’s intendment that Mid-Florida 
not be given preferred status. It is also in line with 
the course, recently cited with approval by this Court, 
followed by the Civil Aeronautics Board in analogous 
situations. See Braniff Atrways, Inc. v. C.A.B., — 
U.S. App. D.C. —, 379 F. 2d 453, 464 (1967). 
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Appellants contend, however, that continued opera- 
tion by Mid-Florida is foreclosed by this Court’s 
opinion in Community Broadcasting Co. v. F.C.C., 
107 U.S. App. D.C. 95, 274 F. 2d 753 (1960), and is 
contrary to recent decisions of the agency itself. In 
appellants’ view the only interim operation which 
the Commission could authorize consistent with these 
eases is one in which all applicants for regular author- 
ity participated. There is, we submit, no merit to 
this claim. 

In Community, the Commission had granted tempo- 
rary authority to one of two applicants for a newly 
allocated television channel, pending a comparative 
hearing. The Court recognized that the need for 
continuing existing services or establishing new one 
sometimes “render it against the public interest to 
withhold authorization pending final outcome of the 
necessary hearings.” 107 U.S. App. D.C. at 100, 274 
F. 2d at 758. In addition its opinion pointed out that 
the Supreme Court itself had implicitly recognized 
the problem by noting in the Ashbacker case’ that 
the grant therein was not conditional, thereby creat- 
ing an inference that a temporary grant pending a 
hearing was proper in some circumstances. The Court 
also cited its own approval of one such grant, Peoples 
Broadcasting Co. v. United States, 93 U.S. App. D.C. 
78, 209 F. 2d 286 (1963). Nevertheless its opinion 

® Pike-Mo Broadcasting Co.. 2 F.C.C. 2d 207, 6 Pike & 
Fischer RR 2d 581, aff'd sub nom Beloit Broadcasters, Inc. v. 
F.C.0. 125 US. App. D.C. 29, 365 F. 2d 962 (1966); Oak 
Knoll Broadcasting Corp., 2 Pike & Fischer RR 2d 1011 

1964). 
Seabee Radio Corp. v. F.C.C., 326 U.S. 327 (1945). 


cautioned that “the existence of a power to grant 
temporary operating authority does not necessarily 
mean that it is to be granted in all circumstances 
simply because there is to be a long delay in complet- 
ing the comparative hearings.” 107 U.S. App. D.C. at 
100, 274 F. 2d at 758. 

Central to the Court’s reasoning in Community was 
the fact that the interim grantee proposed the in- 
vestment of a substantial sum of money. Thus the 
Court observed that an interim grant is “pregnant 
with danger” because the temporary grantee “must 
take all the steps and make substantially all the 
investment” he would make for a regular authoriza- 
tion. Pointing out that in excess of one quarter of a 
million dollars was involved and that the interim 
grantee’s failure to prevail on the merits would be 
“oppressive”’ since the sum could not be recouped at 
a subsequent sale, the Court noted that a condition 
by the agency disavowing an intent to give weight to 
the facts of construction and interim operation was, 
in the circumstances, one which it was doubtful the 
Commissioners, as “mortal men” could realistically 
adhere to. The Court also pointed out the absence of 
findings as to need for the proposed service and that 
a grant created an apparent concentration of control 
over mass media. It concluded that in view of the 
“extraordinary”? nature of the Commission’s action, 
it was essential: that “comprehensive findings on all 
relevant factors” be made. Since the Commission’s 
order under review addressed itself to none of these 
questions, it was set aside. 
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The situation here is fundamentally different. No 
new investment of funds is involved. The station was 
built, staffed, and placed in operation years ago pur- 
suant to what at that time appeared to be a valid con- 
struction permit won after a lengthy comparative 
hearing. Thus the very element which the Court.found 
objectionable in Community is simply not involved in 
the temporary grant here. Indeed, the Commission 
showed its continuing concern in this area when it 
foreclosed further investment by Mid-Florida by ap- 
pending a condition to the temporary grant for- 
bidding the expenditure of funds for a proposed new 
tower in Orlando. Unlike Community, then, the Com- 
mission’s action here involves no drastic alteration in 
the status quo; instead the existing situation is main- 
tained.” 


Comint argues that the passage of time” and the 


10Tn fact, it is appellants’ interim proposals which involve 
the investment of substantial new sums as well as the, taking 
of other steps normally associated with the grant of regular 
authorizations. 

To put the matter another way, if the Commission had 
taken Mid-Florida off the air and granted temporary author- 
ity to an entity composed of several of the competing appli- 
cants for regular authority, it is difficult to see that the con- 
siderations supporting appellants’ claim of prejudice would be 
removed. The investment of funds, the hiring of personnel, 
and the institution of service would not be avoided since they 
were steps taken long ago. 

22 There is no reason to suppose that the present hearing 
need consume five years, as Comint argues. The Commission’s 
recently issued “Policy Statement on Comparative Broadcast 
Hearings,” 5 Pike & Fischer, RR 2d 1901, clarifying and im- 
posing limitations on the nature of the evidentiary showings 
expected of the applicants, together with internal organiza- 
tional changes made possible by an amendment to 47 U.S.C. 
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image of Mid-Florida as an incumbent will inevitably 
weigh the scales against the other applicants. In 
Jacksonville Broadcasting Corp. V. F.C.C. 121 US. 
App. D.C. 69, 348 F. 2a 75 (1965), more or less a 
“companion case” to this one, the Court expressly 
provided that no advantage was to accrue to the in- 
cumbent operator, and plainly the same proviso is 
implicit in the Court’s decision authorizing the Com- 
mission to maintain existing service here. Thus in a 
sense Comint’s quarrel is as much with the terms of 
the remand, as it is with the Commission’s action. 

The Court, however, was plainly mindful of the 
passage of time involved in the Orlando proceeding 
and was likewise aware that a new comparison, in- 
cluding the consideration of new applicants, would 
also take time. It nevertheless gave permission for the 
existing operation to continue, knowing, as Comint 
concedes, that at the time Mid-Florida was the only 
entity in a position to provide such service. Obviously, 
the Court must have believed that a true and fair com- 
parison of the applicants could feasibly be made. And 
sce Braniff Airways, Inc. v. C.A.B., — US. App. 
D.C. —, 379 F. 2d 453, 464 (1967). 

A recent Commission action in a somewhat anal- 
155 (P.L. 87-192, 75 Stat. 420), allow for more expeditious 
handling of hearing proceedings than was formerly the case. 
Much of the delay in comparative cases, moreover, is oc- 
casioned by requests of the parties for postponements and 
extensions of time. Indeed Comint’s concern over the length 
of time this proceeding may take should be considered in 
light of the fact that postponement of the hearings in the 


present case have been requested by the applicants (except 
Mid-Florida) pending the outcome of these appeals. 
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ogous case underscores the error in Comint’s assump- 
tion that an existing operation is unlikely to be dis- 
turbed. See Harriman Broadcasting Co., 9 F.C.C. 2d 
731 (1967), appeal pending sub nom. F. L. Crowder, 
tr/as Harriman Broadcasting Company Vv. F.C.C., 
Case No. 21222. In that case, on remand following this 
Court’s reversal of a grant without a hearing,” the 
Commission, on the basis of evidence submitted by an 
objecting station that the applicant had trafficked in 
broadcast licenses, reversed the opinion of the hearing 
examiner, held against the applicant and directed that 
service which had been instituted pursuant to the 
original grant be terminated. 

Largely, however, appellants’ claim of prejudice is 
asserted in a vacuum. It is buttressed not by facts, as 
in Community, but by an indiscriminate recitation of 
excerpts from other opinions none of which involve 
analogous situations. Thus, the Oak Knoll and Pike 
Mo cases, supra, like Community dealt with the estab- 
lishment of new service * pending the outcome of a 
comparative hearing. In the spirit of Community the 
Commission issued temporary operating authority to 

28 Folkways Broadcasting Co. v. F.C.C., — US. App. D.C. —, 
275 F. 2d 299 (1967). Following this decision, the Court also 
directed that the Commission terminate, pending the remand 
proceeding, the service which had been begun by the applicant, 
379 F. 2d 447. The Supreme Court granted a partial stay of 
mandate, however, to allow the Commission to reach a final 
result in the matter, so that the station was still on the air 
when the Commission acted. 

14In each case service had been provided by a licensee found 
by the Commission to be unqualified. The service was ordered 


terminated and notice was given that new applications would 
be considered. 
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an entity composed of competing applicants (Pike 
Mo) or one unassociated with applicants for a regular 
license (Oak Knoll). The alternative available here, 
that of providing service simply through the main- 
tenance of the status quo, that is by a party already 
in possession of facilities and staff by virtue of an 
earlier grant and against whom no disqualifying 
charges were outstanding, was simply not present in 
those cases. We do not mean to infer that the avail- 
ability of this alternative foreclosed consideration of 
other interim proposals. As we show below the Com- 
mission weighed the advantages and disadvantages of 
each. But in view of the differing factual situations, 
these cases in our view are neither controlling nor per- 
suasive authority for the proposition that the tempo- 
rary authority granted Mid-Florida is prejudicial to 
the other applicants. 

Tn essence appellants’ attack is on the very concept 
of a-temporary grant pending the outcome of a hear- 
ing. But the Community case itself makes clear that 
such grants are not improper. Citing Peoples Broad- 
casting Co. v. United States, 93 U.S. App. D.C. 78, 
209 F. 2d 286 (1953), the Court pointed out that such 
grants are a “practical solution of a problem which 
involves the public interest in the continuity and qual- 
ity of television service.” In Peoples the Court sus- 
tained an interim grant to one of two competing appli- 
cants for a new channel assignment at Lancaster, 
Pennsylvania. The interim grantee had previously op- 
erated on another channel in Lancaster, which chan- 
nel was eliminated from Lancaster pursuant to a rule 
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making proceeding. This Court approved the Com- 

mission’s action stating: 
“The Commission has minimized the disadvan- 
tages to Peoples which are inherent in the situa- 
tion. The grant is temporary, and it is for 
limited power. Moreover the Commission has 
expressly declared twice that it would not give 
any effect to the expenditure of funds by 
WGAL, Inc., pursuant to the temporary grant. 
Until and unless the contrary is shown, we 
must assume that the Commission will act in 
good faith in respect to that declaration.” 93 
U.S. App. D.C. at 81, 209 F. 2d 288." 

Unlike Peoples the present case involves no new 
expenditure of funds and no use of newly assigned 
channel facilities. The steps taken by Mid-Florida to 
institute service were, as we have stressed, taken long 
ago. They cannot be undone; but there is no reason 
to suppose that they cannot be disregarded in the deci- 
sional process. Thus, although a grant to one of the 
other applicants would substantially lessen the value 
of Mid-Florida’s physical facilities, this loss would 
hardly be “oppressive” in the Community sense since 
the original investment has in all likelihood been sub- 
stantially or totally recovered by now. Likewise evi- 
dence as to the interim operation has been excluded 

2° The Peoples case is ignored by Comint. Consolidated Nine 
seeks to distinguish it by pointing out that there was no other 
service then available in Lancaster. However, this distinction 
would be meaningless if appellants were correct in their, view 
that having one of several competing applicants on the air 
pending a hearing is unlawfully prejudicial. But aside from 
this, it is significant that neither appellant argued to the Com- 


mission that there was not a compelling need to continue the 
service here. 
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from the hearings and will simply not be before the 
deciding tribunal. 

The Commission has construed its mandate as al- 
lowing for no preference to Mid-Florida for main- 
taining service pursuant to the interim grant and has 
given every indication that it intends to comply. In a 
real sense these appeals, like that in Peoples, consti- 
tute nothing more nor less than an attack on the good 
faith of the Commission. Until the contrary is shown, 
however, it must be assumed that in weighing the 
claims of competing applicants as well as in carrying 
out a mandate from this Court, the Commission will 
act in good faith. To prevail, appellants must offer 
much more than the bare claim of potential prejudice 
set forth in their briefs. 

B. The Commission’s rule allowing a temporary grant of operating authority 
pending a hearing did not foreclose the Commission from authorizing 


Mid-Florida to provide interim service where its station was already con- 
structed and on the air 


Comint asserts that the Commission’s interim grant 
to Mid-Florida is inconsistent with the Commission’s 
rules (Br. 15-19). It contends that an interim grant 
must either be the continuation of a renewal of ap- 
plicant’s operation under Section 1.62 of the Rules or 
a temporary authorization under Section 1.592." Com- 
int argues correctly that Mid-Florida does not fit un- 
der the former and that the requirements of the 


26The full text of Section 1.592 is appended to appellant 
Comint’s brief. 

27 Not having been the holder of a valid license, Mid-Florida 
is plainly not entitled to the “carry-over” provision of Section 
1.62, which embodies the concept set forth in Section 9 of the 
Administrative Procedure Act that licenses will not expire when 
timely and sufficient application for renewal has been made. 
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latter have not been met. We submit that Comint has 
misconceived the nature of the Commission’s action 
in this case. 

This Court’s 1965 remand opinion contained the 
statement that “Temporary authority for the con- 
tinued operation of the station may be granted by the 
Commission in its discretion.” 120 U.S. App. D.C. at 
192, 345 F. 2d at 86. It is this provision, rather than an 
agency rule, from which the Commission’s authority 
in the present case stems. Thus, its action is not to be 
measured solely by the terms of Section 1.592. In- 
deed, that section, permissive rather than mandatory 
in its terms, was adopted to deal with a special situ- 
ation not present here. Thus in 1961, when the rule 
was adopted, the Commission was considering “drop- 
ping-in’” VHF channels under less than optimum 
standards in a number of large communities to which 
only two VHF stations had been assigned. The pur- 
pose of the rule was “to hasten the commencement of 
service on [these] newly assigned TV channels,” 28th 
Annual Report of the F.C.C., 1962, p. 62. See also 
Letter to American Broadcasting Co., 22 Pike & Fisher 
RR 407 (1961). The rule was not intended to deal 
with the question of maintaining service pending pro- 
ceedings undertaken pursuant to a remand and the 
Commission was clearly not limited to its terms in 
considering the maintenance of existing service in this 
case. 

This is not to say that the Commission could prop- 
erly refuse to consider applications filed pursuant to 
the rule. And its opinions under review make clear 
that it did not do so. As we show in a subsequent 
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section of our brief, the Commission weighed these 
proposals against the alternative of maintaining the 
status quo and decided that the public interest would 
be better served by the latter course. But in our view 
the remand order, properly construed, permitted but 
did not require the Commission to act pursuant to 
Section 1.592(b). 

In a related contention Comint argues (Br. pp. 
12-14) that the Commission acted improperly in dis- 
missing its own proposal for interim operation. This 
proposal made alternative requests. First, Comint 
asked that it be granted the sole interim operating 
authority on Channel 9. In the alternative, it stated 
that if “‘the Commission does not see fit to grant 
[sole operating authority], it could permit certain of 
the interested parties to participate in an interim 
operation.” The Commission dismissed Comint’s entire 
request, although it did consider Comint, which had 
indicated a willingness to participate in a joint in- 
terim operation, as part of Consolidated Nine’s pro- 
posal. Comint now asserts that the Commission erred 
in dismissing its dual request (Comint Br. 12-14). As 
to the sole authority request, Comint argues that the 
Commission never considered it. Comint also esserts 
that the Commission erroneously rejected the alterna- 
tive joint authority request as being inconsistent with 
Section 1.592(b) of the Rules, 47 CFR 1.592(b). 
Neither of these arguments contains merit. 

Section 1.592 provides for two separate and distinct 
methods of granting a temporary authorization pend- 
ing a hearing on two or more mutually exclusive 
broadcast applications. Subsection (a) contains a 
method whereby a sole applicant can be given a con- 
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ditional grant under any one of four enumerated 
special situations. Nowhere in its petition did Comint 
show that its situation fits any of these. In fact, it is 
clear that Comint’s proposal cannot meet the criteria 
of subsection (a). Thus, Comint’s interim request had 
either to come under subsection (b) or be dismissed. 
Subsection (b) was added in 1961, long after sub- 
section (a) was adopted. As already indicated it, was 
intended to provide a method of immediately estab- 
lishing needed television service on new channels 
pending the resolution of anticipated multi-party, com- 
parative hearings. In order to avoid seeming favor- 
itism where there is no existing service, the rule im- 
poses two requirements to this end, ie. all of the 
applicants must be “afforded a reasonable opportunity 
to participate in the group seeking the conditional 
grant,” and in the first instance a ‘“‘group” must make 

the request because only a group can receive a sub- 
section (b) authorization. The Commission held that 
Comint’s subsection (b) request was defective because 
it did not meet the first requirement in that it was not 
“open-ended.” Thus, Comint filed its subsection (b) 
“oroup” request alone and asked the Commission to 
select the members of the group. In addition, Comint 
suggested conditions and criteria for the Commission 
to use in its selection. A reading of the plain language 
of the rule reveals that the formation of an interim 
group is the task of the interested applicants. For 
example, the rule refers to the group’s application, 
the group obviously having already been formed. Thus, 


8 Compare Florida-Georgia Television Co., Inc., 9 F.C.C. 2a 
235 (1967). 
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Cominit’s subsection (b) proposal was clearly defective 
and the Commission rightfully dismissed the entire 
interim request. 

Furthermore, Comint,'as a potential member of an 
interim group operation, was not eliminated from con- 
sideration because its request was defective. Since 
Consolidated Nine’s interim proposal was open-ended, 
and Comint was willing to participate in a group, the 
Commission considered Comint as part of the Consoli- 
dated’ Nine group in the comparison with Mid- 
Florida. Thus the essential question is whether in the 
exercise of its discretion the Commission could rea- 
sonably grant temporary authority to Mid-Florida’s 
existing operation rather than authorize a new facil- 
ity to be operated by an entity composed of compet- 
ing applicants for regular authority. We turn to this 
question now. 


Cc. Appellants have not shown that the Commission’s action constitutes an 
t abuse of discretion 


Both appellants assert that the Commission abused 
its discretion in allowing Mid-Florida to remain on 
the air. Their argument is couched largely in terms 
of the Commission’s alleged failure to make adequate 
findings in support of its action.” We think it clear, 


29 Consolidated Nine also challenges Mid-Florida’s basic 
qualifications. This contention is not only undocumented, it is 
contrary to the conclusion reached by the Commission and 
affirmed by the Court in WORZ, Inc., supra. The only issues 
Mid-Florida must meet in the hearing are comparative in na- 
ture. Moreover, since the Court provided that existing service 
could be maintained and since at the time no entity other then 
Mid-Florida was known to be in a position to provide such 
service, it makes no sense to argue that allowing it to continue 


is per se an abuse of discretion. 
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however, that the Commission carefully considered 
the available alternatives for maintaining service and 
gave adequate reasons for the action it decided upon. 
Its opinion noted that joint proposals have serious 
drawbacks. They require the investment of a substan- 
tial amount of money in new facilities and the bringing 
together of a management group consisting of ad- 
versary parties. Such an operation the Commission 
stated “leaves responsibility in doubt, and does not 
provide a sound basis for incentive to make efforts 
to serve the community needs.” (R. 411) The Com- 
mission further noted that “experience with joint in- 
terim operations indicates that this operation may 
serve to delay the outcome of the comparative hear- 
ing, and that it provides poorer management than 
station operation under the control of one party.” 

This reluctance to authorize service by a group 
composed of adversary parties has been expressed 
before by the Commission, WIBC, Inc., 17 Pike & 
Fischer, RR 948, 950 (1958). More recently, the prob- 
lems inherent in interim operations composed of ad- 
versary parties were illustrated by Syracuse Tele- 
vision, Inc., 8 Pike & Fischer, RR 2d 939, 943 (1966), 
where one of the parties alleged mismanagement of 
the funds of the interim corporation. This signifi- 
cantly prolonged the proceeding before the Commis- 
sion and resulted in civil litigation as well.*” See also 

2 Prior to 1962 when the Commission issued joint interim 
authority in Syracuse and two other markets, the Commission’s 
only experience with such operations occurred in connection 
with a station in Shreveport, Louisiana. This, too, apparently, 


resulted in civil litigation between the parties. See SouthZand 
Television Corp., 17 Pike & Fischer, RR 150d, 157 (1958). 
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Syracuse Television, Inc., 10 Pike & Fischer, RR 2d 
512 (1967). 

Significantly, appellants do not refute the misgiv- 
ings expressed by the Commission with respect to 
interim operations composed of essentially adversary 
parties. Comint argues instead (Br. p. 29) that the 
agency should undertake to resolve differences be- 
tween the parties, even to the extent of selecting 
personnel for the day-to-day operation of the station. 
It is doubtful that the Commission has such powers * 
but aside from this, the multitude of other regulatory 
tasks it must perform leaves it ill-equipped to super- 
vise the management of a station some 800 miles 
away. And how it could “expand or contract” the role 
to be played by various participants and still remain 
sufficiently dispassionate to adjudicate their indi- 
vidual, conflicting claims for permanent authority is 
not explained. Clearly, the alternative suggested by 
Comint is far more likely to impair the Commis- 
sion’s ability to perform this essential task than is the 
course followed by the agency when it allowed Mid- 
Florida to maintain its existing service. 

Appellants also quibble with the Commisson’s find- 
ing that effective long range planning is inhibited by 
joint operations, contending not that it is untrue but 
that it reveals a predisposition in favor of Mid-Flor- 
ida. What the Commission was concerned with, how- 
ever, is precisely what appellants have recognized 
elsewhere in their briefs, that an interim operation of 

21“Fhe Commission is given no supervisory control of the 


programs, of business management or of policy.” F.C.C. v. 
Nanders Brothers Radio Station, 309 U.S. 470, 475 (1940). 
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the kind at issue here is not 2 day-to-day enterprise 
but one which may exist for a number of months. 
Under those circumstances the Commission could 
properly find that an entity possessed of a certain 
cohesiveness is more to be desired in the public in- 
terest than one of a purely makeshift character.., 

Nor is there merit to the contention that the, Com- 
mission erred in not expressly finding an urgent and 
compelling need to maintain the existing service. The 
seriousness with which this claim is now advanced 
may be measured by the fact that in their prayer for 
relief, appellants do not suggest that the cause be re- 
manded so that findings can be made one way or 
another. Instead they urge only that the authority 
granted Mid-Florida be set aside and their own pro- 
posal granted. But apart from this, the Commission 
simply had no occasion to make findings on the need 
for the service. All parties agreed that the service 
was needed and the only question concerned who 
should provide it. If appellants felt that a legitimate 
question of need existed, it was incumbent on them to 
raise the matter before the Commission, either at the 
outset or in a petition for reconsideration. Having 
failed to do so, they can hardly complain that the 
Commission did not deal with the matter, 47 US.C. 
—ZThe case is thus wholly different from Folkways, ‘supra, 
where as appellants point’ out, the Commission, in allowing a 
station to remain on the air, made no reference to need for the 
service. In Folkways the moving party before the Commission 
rigorously asserted that temporary operating authority should 
not be issued. No such contention was ever made to the Com- 
mission here. 
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405; Florida Gulfcoast Broadcasters, Inc. v. F.C.C., 
120 U.S. App. D.C.:250, 352 F. 2d 726 (1965). 

Finally, appellants allude to. the Commission’s. al- 
leged failure to weigh the question of prejudice or 
explain its reason for preferring Mid-Florida. But as 
we have shown, the Commission discussed at some 
length what it regarded as the disadvantages of the 
joint interim proposals submitted by the other ap- 
plicarits. Since Mid-Florida’s existing operation pos- 
sessed none of the encumbrances, it was preferred. 
Obviously, this would not be the case if the construc- 
tion of new facilities, the hiring of a staff and the 
inception of a new service were involved. The danger 
of prejudice which the Court pointed to in Community 
would clearly pose a greater harm than the disad- 
vantages inherent in a joint proposal. But where as 
here an existing situation is simply being maintained, 
no expenditures will be undertaken, and no credit 
given for operation in the interim period, prejudice 
to the other parties is plainly avoided.” 

23 As the final point in its brief, Comint urges the Court to 
make ‘clear that Mid-Florida is not only precluded from rely- 
ing on the service it is providing during the hearing, but also 
the record it has accumulated since it went on the air in 1958. 
‘As we view the record, the Commission has not ruled on the 
question one way or another. Presumably it will be raised in the 
hearing and passed upon by the examiner. See Orange Nine, 
Ine., 9 F.CC. 2a 106, 110-111 (1967 ), the Review Board’s rul- 


ing to the same effect. It is not necessary, therefore, that the 
Court, pass on the matter now. 
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CONCLUSION 


The Commission’s discretion under the terms of 
this Court’s remand order was exercised with care. 
Given the tenuous nature of appellants’ claim of prej- 
udice, it was entirely reasonable for the Commission to 
maintain during the pendency of the hearing a service 
that has been in being for a number of years. Its 
opinion reflects a conscientious weighing of the various 
pros and cons and the result it reached is an ac- 
ceptable solution to a difficult practical problem. The 
Commission’s action should therefore be affirmed. 

Respectfully submitted. 

Henry GELLER, 
General Counsel, 
JoHN H. Contin, 
Associate General Counsel, 
Sruarr F. FELDSTEIN, 
Counsel, 
Federal Communications Commission, 
Washington, D.C. 20554. 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The statements of questions presented are correctly set 
forth in the briefs of the Appellants. 


STATEMENT OF QUESTIONS PRESENTED 
INTRODUCTION 

STATUTES AND REGULATIONS INVOLVED 
SUMMARY OF ARGUMENT: 


I. 
I. 
Il. 


ARGUMENT: 


I. The Joint Interim Applications Filed With the 
Commission Contained No Assurances Sufficient 
to Overcome the Commission’s Conclusion That 
Such Services are “‘Inherently Undesirable Me 


. Further Proceedings Are Required Before the 
Commission Before the Applications for Interim 
Authority Can Be Approved - - - - + + 


A. The Appellants Must Demonstrate That They 
Are Financially Qualified and That An Interim 
Operation Would Not Cause an “Oppressive” 
Loss to Them . : 


The Appellants Must Demonstrate That 
There is a Need to Replace the Existing 
Service of Mid-Florida with that of Their 
Own . 


Il. Comint’s Request That Mid-Florida Should Not 
Be Permitted to Rely Upon Its Past Operation 
Is Premature and Otherwise Without Merit 
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BRIEF FOR INTERVENOR, 
MID-FLORIDA TELEVISION CORPORATION 


INTRODUCTION 


These appeals, filed pursuant to Section 40: 2(b) of the Com- 
munications Act of 1934, as amended, 47 U.S.C. 402(b), and con- 
solidated for consideration and argument by the Court, have been 


brought by Consolidated Nine, Inc., in Case No. 20,961 and Comint 
Corporation, in Case No. 21,274. Appellants have requested review 
of the Memorandum Opinion and Order of the Federal Communi- 

i cations Commission, released April 6, 1967 (R. 406-415), denying 

' the request of Consolidated Nine for authority to operate a televi- 
sion broadcast station on Channel 9 in Orlando, Florida pending 
the outcome of a comparative hearing to be held for that facility.) 
and dismissing the similar request of Comint Corporation for inter- 
im authority to operate Channel 9 in Orlando. Comint Corpora- 
tion, in addition, seeks review of the Memorandum Opinion and 
Order of the Commission released August 3, 1967 (R. 2401-2404), 
wherein the Commission denied a “Petition for Reconsideration 
and Clarification of Order Regarding Interim Operation of Channel 
Nine” filed by Comint Corporation with respect to the earlier dis- 
missal of its request for interim authority. 


A complete statement of the facts is contained in the brief 
filed for the Appellee, the Federal Communications Commis- 
sion, which Mid-Florida has reviewed. Mid-Florida joins in the 
Commission’s brief and hereby adopts its counter-statement of 
the case. Mid-Florida does not intend to reiterate the argument 
made by the Commission in its brief, with which it fully agrees, 
but intends to direct itself in this brief to certain aspects of the 
record, consideration of which, it is believed, will aid the Court’s 
resolution of these appeals. In particular, Mid-Florida will ad- 
dress itself primarily (1) to those aspects of the joint interim ap- 
plications which illustrate the validity of the Commission’s con- 
clusion that such operations are “inherently undesirable,” and 


1 Consolidated Nine, Inc. is a group composed now of four of the six per- 
manent applicants for Channel 9 in Orlando. Neither Mid-Florida Television 
Corporation nor Comint Corporation are members of Consolidated Nine, 


Inc. While three of the four members of the interim group have specified 
the site of the interim proposal as their own permanent site, Mid-Florida, 
Comint and Orange Nine (the fourth member of Consolidated Nine) have 
specified completely separate transmitter sites in their permanent applications. 


(2) to the character of further proceedings which would be re- 
quired to be held by the Commission should the Court, for any 
reason, reverse and remand the Commission’s decisions in this 
case. 


STATUTES AND REGULATIONS IN VOLVED 


The pertinent statutes and regulations involved in this pro- 
ceeding are contained in the brief of the Appellee. 


SUMMARY OF ARGUMENT 
I. 


The Commission’s decision properly recognized that the 
question of whether a joint interim operation should be author- 
ized depended upon public interest factors bearing upon service 
to the community of Orlando which went beyond the nar- 
row question of possible private prejudice to the individual ap- 
plicants in the comparative hearing. In light of the Commission’s 
expressed concern that a joint interim operation is “not conducive 
to satisfactory long-range planning, leaves responsibility in doubt 
and does not provide a sound basis for, or incentive to, special ef- 
forts to serve the community’s needs,” the Appellants had a duty 
to demonstrate that their own proposed joint interim operations 
would overcome or not meet the difficulties recited by the Com- 
mission. Neither Consolidated Nine nor Comint made any effort 
in this regard. Moreover, they made no effort to dispute the in- 
firmities in their own applications bearing upon the manner in 
which they would serve the community which were set forth be- 
fore the Commission by Mid-Florida. 


The Commission’s concern that the ‘“‘community’s needs” 
would not be well served by a joint interim operation was vividly 
illustrated by the failure of the Consolidated Nine stockholders 


to come up with a program proposal which could be properly 
related to the needs of the Orlando community. No proper sur- 
vey of the needs of Orlando was undertaken by Consolidated 
Nine prior to the filing of its application and there was no indi- 
cation in the application as to how the stockholders of the cor- 
poration determined their proposed programming would serve 
the needs of Orlando. On the contrary, the application gave 
every appearance that the stockholders could not agree on a 
program proposal among themselves. Appellants failed to de- 
monstrate, in light of this circumstance, for example, that their 
proposed operation would be able to effectively serve the needs 
of the Orlando area and could overcome the “inherently unde- 
sirable” characteristics of joint operations noted by the Commis- 
sion. 


Il. 


If, for any reason, this Court should remand the orders of 
the Commission under review herein, further proceedings must 
be conducted and an immediate grant of either of the Appellants’ 
interim applications cannot be made. Mid-Florida raised substan- 
tial and material questions of fact concerning the applications of 
Consolidated Nine and Comint which the Commission did not 
reach in its present orders, but which would have to be consid- 
ered before the requisite public interest finding concerning these 
applications could be made. Mid-Florida demonstrated that the 
construction of a new television facility for interim operation 
would require the outlay of approximately $1,400,000 and 
that, in the two to three years available for the interim 
operation could not expect to recoup their expenses, but 
would, in fact, realize a loss of approximately $750,000. 


Under the standards set down by this Court in Community Broad- 
casting Co. v. Federal Communications Commission, 274 F.2d 
753 (D.C. Cir. 1960), the Commission would be required to deal 
with the question of whether this “oppressive” loss for the stock- 
holders of the interim group was in the public interest. Moreover, 
the stockholders of Consolidated Nine, for example, have not de- 
monstrated that they are financially qualified to construct an in- 
terim television facility. 


In addition, in any remand of the case, the Commission 
would have to consider the character and quality of the existing 
service now being provided by Mid-Florida and the concomitant 
need to replace that service with that which has been proposed 
for a joint interim operation. Section 1.592(b) of the Commis- 
sion’s Rules, 47 C.F.R. 1.592(b). 


Ill. 


Comint’s request that Mid-Florida should not be permitted 
to rely upon its past operation of Channel 9 in Orlando is not 
properly presented to the Court. This question involves a deter- 
mination as to what evidence will be permitted to be introduced 
into the hearing record, an interlocutory matter that should not 
be reviewed by this Court at the present time. In addition, this 
question is still under review before the Commission, upon the 
request of Comint. In any event, the public interest would not 
be served by precluding Mid-Florida, or any other party, from 
introducing evidence as to the nature of its past broadcast oper- 
ation and permitting the Commission to evaluate that evidence 
in light of its existing policy and the applicable precedents. 


ARGUMENT 


The Joint Interim Applications Filed With 
the Commission Contained No Assurances 
Sufficient to Overcome the Commission’s 
Conclusion That Such Services are “Inher- 


ently Undesirable.” 


The Appellants have argued that the Commission’s emphasis 
upon the “inherently undesirable” nature of joint interim opera- 
tions improperly stressed this aspect of the case. Appellants be- 

: lieve, on the contrary, that the Commission should have concerned 
itself solely with the possible prejudice to the individual perma- 
nent applicants in determining whether to authorize a joint inter- 

_ im operation or continue the existing service of Mid-Florida. The 
Commission’s Opinions make clear that it was not oblivious to the 
effect upon the other applicants from the continuation of the ex- 
isting service by Mid-Florida and appropriate conditions were put 
upon the maintenance of its service to preclude such prejudice as 
could be reasonably avoided. 


At the same time, the Commission properly recognized that 
the public interest judgment it was required to make in a situation 
such as this encompassed much more than the relatively narrow 
question of possible private prejudice to the individual applicants 
in the comparative hearing. As in Peoples Broadcasting Co. v. 
United States, 209 F.2d 286 (D. C. Cir. 1953); Zenith Radio 
Corporation, 9 Pike & Fischer R.R. 555 (1953); and WIBC, Inc., 
17 Pike & Fischer R.R. 948 (1958), where there was also presented 
the question of under what terms an existing service should be per- 
mitted to continue pending the completion of a comparative hear- 
ing, the Commission arrived at a decision which represented a 
“practical solution of a problem which involved the public inter- 
est in the continuity and quality of television service.” Peoples 
Broadcasting Co. v. United States, 209 F.2d at 288. The Appel- 
lants’ contention (Comint Br., pp- 25-305 Consolidated Nine Br., 


pp- 22-27) that the Commission did not give adequate weight to 
the private interest considerations must be rejected. As long as 
the Commission did consider possible prejudice to other perma- 
nent applicants and did take account of their interests, the deci- 
sion may not be reversed merely because the Commission prop- 
erly weighed other public interest factors in the balance and re- 
fused to accord decisional weight to the one factor, affecting 
only the private interests of the permanent applicants, which 
they stressed. 


Moreover, the application of Consolidated Nine, in particu- 
lar, was not designed in a manner which could reasonably be ex- 
pected to overcome the typical detriments of joint interim op- 
erations recited in the Commission’s Opinion. Indeed, the 
application presented substantial questions directly related to 
the factors which were of serious concern to the Commission. 
Consolidated Nine totally failed to come to grips with these 
problems even though they were specifically pointed out to it 
by Mid-Florida (R. 154-317). Indeed, Consolidated Nine made 
no effort before the decision or by reconsideration in any way 
to assuage the Commission’s concern that joint interim opera- 
tions are “inherently undesirable” or that its own proposed op- 
eration could be expected to overcome the typical detriments 
to the public interest noted by the Commission in its Opinion. 
On the contrary, the Appellants have maintained that the only 
substantial question before the Commission was their own pri- 
vate interests. They have presented nothing to the Commission 
or this Court to detract from the Commission’s finding with re- 
spect to the nature of joint interim operations. 


It is understandable why Appellants have not contended 
that the Commission’s judgment, that joint interim operations 
are not conducive to serve the community’s needs, was unrea- 
sonable, for the record before the Commission made clear the 
problems which would be presented by a joint operation. The 


application of Consolidated Nine, in particular, reflected its in- 
ability to present a realistic and sound program proposal which 
could be expected to serve the needs of the community. 


Long-standing Commission policy requires all broadcast ap- 
plicants to devise their programming in such a manner as will 
serve the needs, tastes and desires of the community and area 

to be served. The Commission does not require applicants to 
follow any pre-determined course of programming, but it does 
require a demonstration that a good-faith effort has been made 
to determine the needs and interests of the area in order that 

it may be assured that the program proposals are responsive to 
the needs and interests. Proper surveys of the needs and inter- 
ests of the area are of particular importance, in the Commission’s 
view, and it has explicitly stated that a “‘[f]ailure to make them 
will be considered a serious deficiency, whether or not the appli- 
cant is familiar with the area.” Policy Statement on Compara- 
tive Broadcast Hearings, 1 FCC 2d 393 at 397; see Report and 
Statement of Policy Re: Commission En Banc Programming 
Inquiry, 20 Pike & Fischer R.R. 1901; Henry v. Federal Com- 
munications Commission, 302 F.2d 191 (D. C. Cir. 1962), cert. 
denied, 371 U.S. 821. 


In the instant case, there were eight permanent applications 
for Channel 9 filed with the Commission by March 1, 1966. Al- 
‘though basic ABC television network affiliations were proposed 
‘by all but one of the applicants,” each of the application’s pro- 
gram proposals were different, and the differences were greatest 
in the area of local programs, those produced directly by the 
‘station and which, presumably, would be produced for the 


2 Orange Nine, Inc. presented a proposed program schedule which would 


‘not have network programs. It indicated, though, that it would seek such 
an affiliation. 


Orlando area. Not all of the applications disclosed on their face 

whether any survey of the community had been undertaken to 

eS the program plans which were presented to the Commis- 
n.> Presumably, the program proposals of each of the parties 

was sheaes upon its own judgment as to the particular needs of 

the community in the given programming categories set forth 

in the Commission’s application form. 


When Consolidated Nine filed its application, it did not 
adopt any of the program proposals set forth by any of the per- 
manent applicants for Channel 9. Rather, it presented the Com- 
mission with a totally new programming proposal (R. 13-15, 69- 
78). There was no indication in the application of Consolidated 
Nine that any programming survey had been made nor that its 
programming proposal was related in any way to the needs of 
the community. In addition, the program proposals presented 


3 On July 10, 1967, the Commission’s Review Board released a Memo- 
randum Opinion and Order (Orange Nine, Inc., 8 FCC 2d 876) concerning 
separate petitions of Mid-Florida and Central Nine Corporation to add two 
issues to the comparative hearing on the permanent applications. These 
issues were sought because of gaps in the information provided by the ap- 
plicants as to their programming plans and the manner in which they as- 
certained the needs and interests of the area to be served by the perma- 
nent facility. The issues which were added to the hearing are: 


(a) To determine on a comparative basis the significant 
differences among the applicants with respect to the 
efforts made by each applicant to ascertain the needs 
and interests of the community and area each pro- 
poses to serve; and 


To determine on a comparative basis the significant 
differences among the applicants with respect to 
their program proposals and the manner in which 
they propose to meet the needs and interests of 
the community and area each proposes to serve. 
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to the Commission were vague and lacked precise descriptions to 
give the Commission an idea of the kind of programming which 
ultimately might be expected from the interim group. The pro- 
gram schedule with the application merely showed that particu- 
lar time segments would be filled with programs which were de- 
scribed in terms of the Commission’s program categories (e.g., 
“Entertainment,” “Religious,” “Agriculture,” “News,” etc.). 

| No specific titles for the programs were given, and there was no 
way of determining the extent to which the interim group had 
actually sat down and planned practical programs of specific 
content. Indeed, one of the programs to be presented on Satur- 

' day between 8:30 p.m. and 9:00 p.m. was described merely as 

i a local, live ‘‘Miscellaneous” program (R. 76). 


The distribution of local news programs throughout the 
broadcast day seems to have been done in a haphazard manner 
' and without any regard to a logical pattern that could be related 
to the needs of the community. On Monday and Tuesday no 
local news whatsoever would be broadcast before 11 p.m. at 
night. On Wednesday, local news would be presented from 7:30 
to 8:00 a.m. and for an hour from 8:30 to 9:30 p.m., but, again, 
on Thursday and Friday, no local news would be available from 
' sign-on at 7 a.m. until 11 p.m. at night. On Sunday, no local 
' news would be available during the entire broadcast day (R. 69- 
77). 


Mid-Florida, in its Petition to Deny the Consolidated Nine 
application, specifically pointed out the anomalities in the pro- 
gram proposals of the interim group as compared with the pro- 
gram proposals of each of the permanent applicants (R. 166- 
169). It is clear that the application of Consolidated Nine in- 


volved serious compromises as to the programming judgments 
of each of the members of the interim group and that such com- 
i promises were made in order to present a proposal which, super- 
ficially, might be of satisfaction to the Commission, but which 


failed in any way to reflect the applicant’s honest judgment based 
on needs of the community for the particular programming. 


In one particular area of programming — involving editoriali- 
zation — the stockholders of Consolidated Nine made a particular- 
ly serious compromise. Consolidated Nine affirmatively stated 
that it did not propose to “champion” (R. 78) any particular 
point of view regarding matters of public controversy and, al- 
though it stated that it would seek out representative viewpoints 
in the community on controversial issues, it did not propose to 
editorialize. On the other hand, Mid-Florida and three of the 
other permanent applicants (two of whom, Central Nine and TV 
9, are in the interim group), had made the judgment that there 
is a particular need for editorialization by the licensee of Channel 
9 in Orlando. Faced with a situation where two of its stockhold- 
ers proposed to editorialize and the others did not, Consolidated 
Nine determined not to have any editorial programs during the 
interim operation of the station. 


Consolidated Nine’s decision not to editorialize vividly illus- 
trates the defects in interim operations which the Commission 
could reasonably determine to avoid. It is not merely a question 
of whether the community of Orlando and the surrounding serv- 
ice area would be well served by a strong editorial voice on Chan- 
nel 9, but whether the entire operation of the facility on an in- 
terim basis could be conducted under strong management, with 
a united voice, so as to serve the needs and interests of the com- 
munity in all areas of local programming. The dilemmas faced 
by an interim operation in this respect are obvious. Even if Con- 
solidated Nine had proposed to “champion” particular viewpoints 
and to editorialize, it would be faced with insurmountable practi- 
cal problems in devising its policy in these areas among a compos- 


ite group of antagonistic stockholders, each of whom may harbor 


strong feelings about the particular issues upon which the station 
would have to make programming judgments. In the face of this 


record, and the manner in which the application of Consolidated 
Nine was obviously put together, there can be no doubt that the 
Commission’s conclusion concerning the nature of interim oper- 
ations and the desirability of avoiding them when possible is rea- 
sonable. The compromises in the programming field of Consoli- 
dated Nine, and particularly in the area of editorialization, demon- 
strate fully the soundness of the Commission’s decision that: 


“Joint operation by conflicting parties to a 
hearing is hardly conducive to satisfactory long- 
range planning, leaves responsibility in doubt, 
and does not provide a sound basis for, or in- 
centive to, special efforts to serve the commu- 
nity’s needs. Our experience with joint inter- 
im operations indicates that this arrangement 
may serve to delay the outcome of the com- 
parative hearing, and that it provides poorer 


management than station operation under the 
control of one party.” (R. 411) 


Moreover, there are other elements of this record pointing to 
the possible future detriment to service to the public which are to 
be expected from this kind of joint interim operation. Certainly, 
it cannot be denied that the interests of these parties to the inter- 
im application are hostile and that the concept of their merging 
their interests for the joint operation, laying aside all animosities 
and disregarding their own best judgments as to the programming 
needs of the community, is patently unreasonable and, all other 
things being equal, contrary to the public interest. Indeed, one 
of the permanent applicants, Florida Heartland Television, Inc., 
had filed petitions (R. 1357-1363, 1965-1971, 2242-2248) to 
dismiss three of the other permanent applicants who were to be 
his very partners in the joint interim proposal filed with the Com- 
mission. Under these circumstances, one may legitimately ask 
how those parties could sit down together and resolve the many 
questions bearing upon the public interest which arise in the daily 
operation of a television broadcast station. 


A joint interim operation of this kind must, of necessity, re- 
quire delegation of daily functions to a member of the group, of 
whom the others will always be suspect that he might be subordi- 
nating the interests of the group to his own interests as a perma- 
nent applicant. This is exactly the situation which arose in the 
Syracuse Channel 9 interim operation. Syracuse Television, Inc., 
5 FCC 2d 401, 8 Pike & Fischer R.R. 2d 939. In that case, one 
of the permanent applicants for Channel 9 in Syracuse, who was 
also a member of the interim group running the station during 
the comparative hearing, charged that three of the directors of 
the interim group, all of whom were members of permanent 
groups, had permitted the waste of the interim corporations’ as- 
sets. The Commission’s Review Board added hearing issues to 
the comparative hearing to air these charges which, undoubtedly, 
extended the time necessary to resolve the comparative hearing 
and could not have added to the quality of the program service 
which was being provided to the Syracuse public. 


The record thus required, at the very least, a demonstration 
by Appellants that the prejudice to the public interest because of 
the “inherently undesirable” nature of joint operations, reflected 
by their applications, would not, in fact, result. Having failed to 
make such a demonstration before the Commission or this Court, 


they certainly have not demonstrated that the Commission’s judg- 


ment on this score was in error. 


Il. Further Proceedings Are Required Before the 
Commission Before the Applications for In- 


terim Authority Can Be Approved. 


In their request for relief in this Court, both Consolidated 
Nine and Comint Corporation request that the case be remanded 
to the Commission and that the Court should direct that Mid- 
Florida’s operation be cancelled and their own particular interim 
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authorizations be approved. The request for relief suggests that 
there are no further questions which need to be considered by 
the Commission which might properly bear upon the: public in- 
terest judgment to be made. It is clear, however, that, if for any 
reason, the Court determines to reverse the Commission’s Orders 
under review herein, further proceedings must be conducted be- 
fore the applications of Consolidated Nine or Comint Corpora- 
tion can be granted. 


In its Petition to Deny the Consolidated Nine application, 
Mid-Florida pointed out that there existed substantial and ma- 
terial questions of fact which precluded the finding that the pub- 
lic interest would be served by a grant of the Consolidated Nine 
application (R. 176-185). These questions relate particularly to 
the failure of Consolidated Nine to show the need for its service 
to replace the existing service of Mid-Florida, and its failure to 


demonstrate its financial qualifications to construct the facility 
it proposed in its application. The existence of these questions 
precludes a grant of the application of Consolidated Nine with- 
out further appropriate proceedings under Section 309 of the 
Communications Act of 1934, as amended, 47 U.S.C. 309. 
Louisiana Television Broadcasting Corp. v. FCC, 347 F. 2d 808 
(D. C. Cir. 1965). 


A. The Appellants Must Demonstrate That 
They Are Financially Qualified and That 
An Interim Operation Would Not Cause 
An “Oppressive”’ Loss to Them. 


The Court’s consideration of Consolidated Nine’s financial 
qualifications is particularly important because of the manner in 
which these qualifications bear upon the Court’s concern, ex- 
pressed in Community, that the “investment of the ‘temporary’ 
operator [not be] so large as to make the failure to prevail in the 
comparative hearing oppressive on him.” 274 F.2d at 763 


In its Petition to Deny the Consolidated Nine application, 
Mid-Florida pointed out that the interim group proposed to con- 
struct a facility costing $1,393,000. Mid-Florida also pointed 
out that it would probably take at least a year for the facility to 
be constructed, even on a “crash” basis and that Consolidated 
Nine could probably not count on operating the facility for 
more than the additional two years it would take to conclude 
the comparative hearing before the Commission (R- 180-184).4 
Even upon an assumed profit of $350,000 for the two years, af- 
ter taxes, Mid-Florida pointed out that Consolidated Nine would 
have to raise about $750,000 to make up the difference between 
its investment and profit after an additional assumed depreciation 
of the facility of $250,000. If the winner of the comparative 
hearing was one of the Consolidated Nine stockholders that had 
specified the Consolidated Nine site, that stockholder would, un- 
der the interim agreement, assume the obligations of the corpor- 
ation and no loss would accrue to the individual stockholders of 
the interim group. Two of the permanent applicants for Channel 
9, Comint Corporation and Mid-Florida, have not joined Consoli- 
dated Nine, however, and have specified different facilities. 
Orange Nine, Inc., which is a member of the interim group, has 


—— 


4 The agreement among the stockholders of Consolidated Nine provided 
that the interim group would dissolve upon the issuance of a final decision 
by the Commission. “Final decision” was defined in the agreement as the 
“last decision of the Federal Communications Commission, prior to a pe- 
tition for reconsideration filed with the Federal Communications Commis- 
sion or before appeal or request for review to a court of competent juris- 
diction.” (R. 55) 
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‘also specified a different site.> It cannot be assumed, therefore, 

_that the winner of the permanent license will take up the obliga- 

tions of the interim group and Consolidated Nine was, therefore, 

! hound to demonstrate that it had sufficient financial resources 

' to assume the loss of approximately $750,000, which Mid-Florida 
alleged would occur. Consolidated Nine totally failed to address 
itself to this question before the Commission and the matter 

' would have to be reconsidered should this Court reverse or re- 
mand the Commission’s current decision. 


In addition, the question of the financial loss which might 
have to be assumed by the stockholders of Consolidated Nine 
would have to be considered by the Commission upon a remand 
to determine whether the expenditures of the sum of money 
proposed by Consolidated Nine and the loss which could be ex- 
pected to occur over the three-year period it presumably will 
take to complete the comparative hearing is in the public inter- 
est under the standard set down by this Court in Community 
Broadcasting Co. v. Federal Communications Commission, 274 
F.2d 753. Under the Community case, the Commission must 
consider the fact that a grant, for instance, to Mid-Florida, Comint 
Corporation or Orange Nine, Inc. of the permanent license would 
put the parties to the interim group in a financially disadvantageous 


—— 

5 The question of where the site for the channel would be permanently 
located has raised a question concerning a possible impact upon prospec- 
tive UHF operations originating in Melbourne, Florida, to the east of 
Orlando. Custom Electronics, Inc., a permittee of UHF Channel 31, in 
Melbourne, filed a Petition to Deny all the permanent applications, except 
Orange Nine, Inc., and to deny the Consolidated Nine application (R. 938- 
953). Only Orange Nine, Inc. proposed a facility which would not have 
any impact upon UHF in Melbourne, according to Custom Electronics. 
Even though Orange Nine, Inc. is a stockholder in Consolidated Nine, Inc., 
it has not indicated that it would assume the site of Consolidated Nine if 
it won the comparative hearing and, presumably, would urge the benefits 
of its site in terms of possible impact upon UHF in Melbourne as compared 
to the sites proposed by the other permanent applicants, including the 
site specified by Consolidated Nine for interim use. 


and oppressive position. The creation of this position by grant 
of the interim application of Consolidated Nine would put tre- 
mendous pressure upon the Commission to make a grant to 
one of those who had participated in the interim operation and 
had agreed to use the interim transmitter site for its permanent 
facility in order to prevent the Consolidated Nine stockholders 
from suffering substantial financial loss from the interim opera- 
tion. This is exactly the type of “oppressive” loss which this 
Court, in Community, instructed the Commission to avoid. Re- 
evaluation of the Consolidated Nine application upon remand 
is, therefore, required to balance this factor against other pub- 
lic interest considerations which may be present.® 


It must be noted that the question of the interim group 
realizing a substantial loss from an interim operation is not 
eliminated by having such a group take over the existing facili- 
ties of Mid-Florida during the pendency of the comparative 
hearing? The Appellants berate Mid-Florida (Cons. Nine Br., 


6 Even without consideration of the possible loss that might occur to the 
Consolidated Nine stockholders, there are serious questions present as to 
the financial ability of Consolidated Nine to construct and operate the 
propozed interim facility. These questions relate to the financial showing 
of the individual stockholders of Consolidated Nine and the availability 
of long-term loans to them from banks and equipment suppliers for pur- 
poses of an “interim” television station that may operate for only two to 
three years (R. 181-184). In addition, two of the four stockholders in 
Consolidated Nine (Central Nine and TV 9) have not demonstrated their 
financial qualifications and the Commission, in its Order designating the 
permanent applications for hearing, has included hearing issues as to these 
permanent applicants’ financial qualifications. The Commission’s Review 
Board, subsequently, has denied petitions to delete these issues. See 
R. 1286-1295; Orange Nine, Inc., 8 FCC 2d 637, 1114. 


7 Mid-Florida provides service from facilities which were constructed 
prior to the time the station went on the air in February of 1958. The 
investment in these facilities approximates $1,500,000.00 (R. 192). Mid- 
Florida has proposed in the amendment to its original application (BPCT- 
1801), filed on March 1, 1966, to move its transmitter site to a new tall 
tower to be shared with the licensee of Channel 6 in Orlando. 
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pp. 24-25; Comint Br., p. 27) for its failure to negotiate a lease of its 
facilities for the purpose of an interim operation. Mid-Florida’s 
position on this question was not dictated solely by its private 
interests, but by a strong feeling that the public interest would 
‘be disserved by any arrangements which displaced its existing 
service pending completion of the comparative hearing (R. 197). 
In any event, the Appellants have presented no reason, either to 
‘this Court or to the Commission, as to why Mid-Florida should 
be required to enter into lease arrangements with the interim 
applicants for its existing facilities. The other applicants have 
carefully avoided an offer to buy the existing facility of Mid- 
Florida and merely propose a lease arrangement in order to re- 
quire Mid-Florida to provide all of the equity capital which 
would otherwise be required of them to provide the service they 
_ propose. Requiring Mid-Florida to become a lending agency for 
the other applicants during the pendency of the comparative 
"hearing is clearly beyond the realm of any test of fairness. Even 
' if. however, the interim group were to offer to buy the existing 
' facility of Mid-Florida, this would still require the investment 
of a substantial sum of money, comparable to that required to 
\ build a new facility, and raise the same problems of possible op- 
' pressive loss to the stockholders of Consolidated Nine through 
' this investment. The maintenance of Mid-Florida’s service by 
Mid-Florida raises no new questions of such prejudice and “op- 
' pressive” loss because the investment has already been made and 
cannot be undone. 


The Appellants Must Demonstrate That 
There Is A Need to Replace the Existing 
Service of Mid-Florida with That of Their 
Own. 


Own, 
In its Petition to Deny the application of Consolidated Nine, 

Inc. (R. 169-176) and in the amendment to its original application 

filed on March 1, 1966 (R. 486-784), Mid-Florida set out with 


particularity the character of the programming service which it 
is presently providing to Orlando and the surrounding area. The 
purpose of this showing was to set forth for the Commission’s 
consideration the kind of television service which Mid-Florida 
has been providing and which would necessarily have to be re- 
placed should the interim application of either Comint or Con- 
solidated Nine be granted. Consideration of Mid-Florida’s pres- 
ent operation for purposes of determining whether any interim 
operation should be authorized to replace that service is entire- 
ly proper under this Court’s decision in the Peoples Broadcasting 
Co. v. United States case, 209 F.2d 286. Moreover, consideration 
of this matter is contemplated by the terms of Section 1.592(b) 
of the Commission Rules,(47 C.F.R. 1.592(b), which requires an 
applicant for a joint interim operation to show “the need for 
the service. . . and any other factors which are deemed perti- 
nent to the public interest judgment.” Since, at a minimum, the 
Commission must consider the question of maintaining the “‘con- 
tinuity and quality” of television service to Orlando in passing 
upon these interim applications, it would be required in any re- 
mand of this case to make a judgment as to the manner in which 
the existing service of Mid-Florida can be expected to serve the 
needs and interests of the Orlando public as compared to the 
program proposals set forth by the interim applicants during the 
time it would take to conclude the comparative hearing. 


Such consideration is necessary in this case because of the 
undisputed quality of the service being provided by Mid-Florida, 
which was set forth before the Commission. Particularly, in the 
area of editorialization, Mid-Florida provides an outstanding serv- 
ice for the community. Since 1960, Mid-Florida has broadcast 
some 1200 editorials over the facilities of the station. A repre- 
sentative group of 100 such editorials broadcast in 1965 was sub- 
mitted to the Commission (R. 195-315). These editorials have 
dealt with the entire range of significant community interests 
and concerns. Mid-Florida has made a conscious effort to cdi- 


torialize on the most controversial issues facing the community 
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in the belief that exposure of problems is the best way to find a 
solution and that an informed public is a better served public. 
Located in a southern state and a southern city, Mid-Florida 

has faced up to the hard and sensitive facts of racial tension and 
community relations. It has reason to believe that its efforts in 
this area have contributed to racial harmony and community un- 
derstanding (R. 191-193). Upon any remand of this case before 
the issuance of an interim authorization to others, the Commis- 
sion must determine the extent to which the public interest in 
Orlando would be served by replacing this existing service with 
that of one such as Consolidated Nine’s, which does not propose 
to editorialize or “champion” any particular point of view. 


The character of the service presently provided on Channel 
9 may be judged by the numerous local, state and national organ- 
izations which have commended Mid-Florida for its operation. 


One of the commendations received by Mid-Florida is particular- 
ly significant. This was the Alfred I. DuPont Award for 1964 
presented to Mid-Florida for outstanding public service. The 
citation accompanying the award stated: 


“It is one thing to argue the abstract obligation 
of communications media to serve as focal 
points for the rational discussion and debate 
of national and community issues. It is quite 
another to discharge that obligation consist- 
ently, especially when the issues themselves 
arouse intense emotion. The distinction of 
Station WFTV lies in its willingness, day in 
and day out, to risk the obloquy that in con- 
temporary American society rationality not 
infrequently provokes. Through such pro- 
grams as its Project 9 documentaries, its 
series of discussions on Moral Issues of Our 
Times, its Pro & Con debates on vital local 
concerns, and its Discussion ‘64 panels on 
the abiding problems of humanity, Station 


WFTV throughout 1964 exposed to its viewers 
a commendably generous range of viewpoints 
and attitudes. But perhaps it performed an 
even more significant service to its audience 

by appealing, through a continuous and vigor- 
ous editorial series, for intelligence, modera- 
tion and good will in the solution of social 
problems that have only too often, in other 
communities, been met with mindless violence. 
Station WFTV’s diligent pursuit of the common 
good, coupled with its willingness to take un- 
popular stands when conscience demanded, 
epitomize in concrete form the highest ideals 
of American broadcasting.” (R. 177) 


In sum, the Commission may not ignore the character and quality 
of the present service of Mid-Florida in any further consideration 
which may have to be given to these interim proposals, and it 


must satisfy itself that the public interest will be served by what 
would essentially be a caretaker operation designed primarily for 
the purpose of satisfying the private interests of particular ap- 
plicants, rather than providing a service for the needs of the 
public in Orlando. 


Ill. Comint’s Request That Mid-Florida Should 
Not Be Permitted to Rely Upon Its Past 
Operation Is Premature and Otherwise 
Without Merit. 


Comint’s request (Br., pp. 30-31) that this Court rule upon 
the Commission’s Opinion of August 3, 1967 (R. 2401-2404) 
insofar as Comint sought clarification of the extent to which 
Mid-Florida could rely upon its past operation on Channel 9 is 
defective and should not be passed upon by the Court at this 
time. Comint’s request that the Commission’s Order be reviewed 
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by the Court, in effect, is an appeal of an interlocutory matter — 
what evidence should be permitted into the record of the com- 
parative hearing. Comint did combine its request for reconsid- 
eration of the dismissal of its application before the Commission 
with a request for clarification of the basis upon which Mid- 
Florida would be permitted to continue operating the station 

as this related to the comparative hearing. The joining of these 
separate requests, however, does not elevate the issue involved 
into a final order which should be treated by the Court as re- 
viewable at this time. 


In effect, Comint itself has treated the question of the ex- 
tent to which Mid-Florida can rely upon its past operation as an 
interlocutory matter bearing upon the comparative hearing for 
the permanent facility. Comint filed a request with the Commis- 
sion’s Review Board on April 27. 1967 requesting that the con- 


ditions attached to Mid-Florida’s interim authorization be clari- 
fied so as to prevent the introduction of any evidence in the 
hearing by Mid-Florida concerning the operation of Channel 9 
between the time Mid-Florida went on the air in 1958 and 
November of 1965, when the Commission issued further author- 
ity to Mid-Florida. This request was denied by the Review Board 
on the ground that it should have been raised in the first instance 
before the Hearing Examiner. Orange Nine, Inc., 10 FCC 2d 106, 
110. Comint has continued to pursue this line by requesting the 
Commission to review the Review Board’s denial of its clarifica- 
tion request and the matter is now pending before the Commis- 
sion. In effect, Comint has pursued separate remedies on this 
issue, appealing the Commission’s denial of its request for re- 
consideration and clarification while at the same time seeking 
before lower authority at the Commission the same relief to 
which it says it is entitled before this Court. Clearly, such a pro- 
cedure is improper even if the matter involved related to a final 
order of the Commission, rather than to an interlocutory aspect 
of the comparative hearing. 


Neither Comint nor any of the other parties to the compara- 
tive hearing will be prejudiced by a failure of the Court to rule, 
at this time, on the extent to which Mid-Florida in the hearing 
may rely upon its past operation of Channel 9. Should the Com- 
mission consider and give weight to that operation, the validity 
of the Commission’s decision in this regard can be reviewed in 
normal course, along with the remainder of the decision after 
the comparative hearing has been held. The advantages of ad- 
hering to this type of procedure are obvious. The Commission 
has not yet held that it will permit Mid-Florida to rely in any 
way upon its past broadcast operation or experience gathered 
before November 17, 1965 and the Court cannot assume that 
this will be the case from the mere fact that Comint’s request 
in this regard was not specifically ruled upon by the Commission. 
While the Commission precluded absolutely any reliance upon 
operation or experience obtained by Mid-Florida subsequent to 
November 17, 1965, it cannot be said that, by implication, and 
without expressly stating that this was the case, it was going to 
permit Mid-Florida to rely on its prior operation. Moreover, 
the question may be moot even if Mid-Florida is permitted to 
introduce evidence as to its past broadcast record and experience. 


Comint’s request for an advisory opinion, setting down the 
ground rules under which evidence will or will not be permitted 
in the comparative proceeding, is, in any event, completely con- 
trary to the public interest. It cannot fairly state (Br., p. 31) that 
the “new applicants have little basis for hope that in the future 
comparative proceeding all parties will be regarded as equals” 
merely because the Commission has refused to rule in advance 
on Mid-Florida’s past broadcast operation and record. Comint 
has scrupulously avoided arguing that Mid-Florida’s past broad- 
cast operation may not be relevant to its qualifications and 
merely urges that Comint’s own private equities should outweigh 
a proper balance of public interest considerations. Certainly, the 
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argument would not be made in this form by Comint if it intended 
to rely upon a poor record of past operation by Mid-Florida. The 
fact that a bad record might have to be considered dictates, in fair- 
| ness, that no automatic exclusion of what may be a good past 
' broadcast record should be made by this Court in advance of the 
Commission’s consideration of Mid-Florida’s evidence at the hear- 
ing ® 


8 Mid-Florida will not, of course, introduce any evidence as to its perform- 
ance, experience, or record acquired subsequent to November 17, 1965, in 
accordance with the Commission’s directive in this regard. It does intend 
to introduce such evidence concerning its operation prior to November 17, 
1965 in accordance with the Commission’s “Policy Statement on Compara- 
tive Broadcast Hearings,” 1 FCC 2d 393, 398. Mid-Florida has informed 
the Commission that it does not intend to rely upon this record gathered 
prior to November 17, 1965 in consideration of its comparative qualifica- 
tions vis-a-vis Orange Nine, Inc. Orange Nine, Inc. is the successor to 
WORZ, Inc. and Mid-Florida concedes that fairness indicates that it not be 
permitted to use the experience gathered in the operation of Channel 9 as 
against this applicant which participated with Mid-Florida in the prior com- 
parative hearing held for the channel. Moreover, while Mid-Florida makes 
no claim that it occupies the status of an applicant for renewal of license, 
as against all the other applicants who have now for the first time filed for 
the facility, including Comint, there is no basis for failing to permit Mid- 
Florida to show the full extent of its prior broadcast experience and per- 
formance. See Community Broadcasting Corporation v. Federal Communi- 
cations Commission, 363 F. 2d 717, 721 (1966). 


CONCLUSION 


For the foregoing reasons, and for the reasons set forth in 
the brief of the Appellee, the decisions of the Federal Com- 
munications Commission under review herein should be affirmed. 


Respectfully submitted, 


PAUL DOBIN 
JOEL H. LEVY 
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317 Cafritz Building 
Washington, D. C. 20006 
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(Mid-Florida). Matters fully covered in Appellant’s Brief 
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I 


The Temporary Operation By Mid-Florida Is Contrary 
to the Community Doctrine 


This Court, in Community,’ recognized that temporary 
authority may be awarded to one of several competing 
applicants but only in ‘‘extraordinary circumstances’’ sup- 
ported by explicit findings. As pointed out more fully in 
the opening brief, the Commission failed to make proper 
findings as to the public interest and the effect a grant to 
Mid-Florida would have upon the other applicants. The 
Commission in its brief, fails to address itself to the real 
issue of the applicability of the Community doctrine to 
this case. 


The Commission asserts that interim operations have 
often been authorized pending remand proceedings, and 
the award to Mid-Florida was fully consistent with these 
authorities. However, these cases do not modify the appli- 
cability of the Community case to this proceeding. For 
example, the Commission cites the case of Wrather-Alvarez 
Broadcasting, Inc. v. FCC, 101 U.S. App. D.C. 324, 248 
F. 2d 646 (1957) to support this proposition. Unlike the 
situation here no comparative hearing was involved in the 
Wrather-Alvarez case. Rather, that case concerned a peti- 
tion to deny Commission authority permitting a Mexican 
television station to broadcast ABC Network programs to 
serve San Diego. This Court remanded the case to the Com- 
mission for hearing. The Commission, in its discretion, 
permitted the Mexican station to continue to carry ABC 
programming pending a hearing on the protests of the two 
operating VHF stations licensed to San Diego. However, 
such a situation is clearly distinguishable from that in- 
volved herein where prejudice to full comparative consid- 


1Community Broadcasting Co. v. FCC, 107 U.S. App. D.C. 95, 274 F. 2d 
753 (1960). 
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eration is involved? Moreover, in Commission decisions 
since Community, its rule has been treated as controlling.® 
‘As discussed at length in Appellant’s Brief, the Commis- 
sion’s action in this case misapplies the Community doc- 
trine and is contrary to other Commission decisions. 


The Commission argues that the fact that the grant to 
Mid-Florida was conditioned so that it would not preju- 
dice any parties to the comparative hearing demonstrates 
that the Commission did consider possible prejudice to the 
other applicants and removed any danger. The mere fact 
that the Commission says this is so does not resolve the 
problem. In the Commumity case, the Commission also said 
its grant was without prejudice, yet this Court upset the 
temporary award. Under Community, it was not sufficient 
for the Commission to merely state its grant was without 
prejudice. The Commission is required to make explicit 
findings as to the effect temporary operation will have on 
the other permanent applicants. This was not done.* 


The Commission argues that appellants have failed to 


demonstrate what prejudice will result from an award of 
interim authority to Mid-Florida, and that until prejudice 
is specifically demonstrated this Court must accept the 
Commission’s good faith. No challenge is made as to the 
Commission’s good faith. All that is involved is recogni- 
tion of the fact that the triers are ‘mortal men’’, who will 


2 Equally distinguishable is the case of Sangamon Valley Television Corp. 
vy. U.S., 106 U.S. App. D.C. 30, 269 F. 2d 221 (1959), which involved @ rule- 
making proceeding to determine whether Channel 2 should be assigned to 
St. Louis, Missouri or Springfield, Dlinois rather than comparative consid- 
eration of competing applicants for the same facility. 


3 Pike-Mo Broadcasting Co., 2 FCC 24 207 (1965), affirmed sub nom. Beloit 
Broadcasters, Inc. v. FCC, 125 U.S. App. D.C. 29, 365 F. 24 962 (1966) ; 
Oak Knoll Broadcasting Corp., 2 Pike & Fisher RR. 2d 1011 (1964). 


4 The brief of Mid-Florida seems to be to a large extent on an attempt to 
supply findings which the Commission failed to make. The Court is re- 
stricted in its review to the findings of the Commission, and not to the 
suppositions of counsel as to what the Commission must have intended. Bell 
Lines, Ino, V. U-8., 263 F. Supp. 40, 46 (8.D. W.Va, 1967). 
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not be able to completely overlook the fact that Mid-Florida 
is operating a station on Channel 9 while a comparative 
hearing for that very same facility is in progress against 
applicants who are not operating the station. 


Mid-Florida will continue to gain the benefit of demon- 
strated past performance versus the hypothetical future 
performance of the other applicants. In addition, Mid- 
Florida will continue to be in a position to finance its par- 
ticipation in the hearing from the revenues generated by 
the station. Based upon past market reports this is a 
significant realization. More important, however, is the 
fact that the Commission will be unable to ignore the fact 
that Mid-Florida is actually operating the station. As 
recognized by this Court in Community, this factor is a 
very real consideration although it is difficult if not im- 
possible to define its effect in concrete terms. Neverthe- 
less, it is a factor which will have an influence throughout 
any comparative hearing.® 


I 


There Is No Proper Finding That the Overriding Public 
Interest Requires Continued Operation By Mid-Florida 


Mid-Florida argues at length that its present broadcast 
record demonstrates that interim operation by it is in the 
public interest and that Consolidated’s application may be 
granted only if it is shown that it would offer the Com- 
munity a better service than Mid-Florida. This miscon- 
ceives the issue. To be sure, there are two aspects to the 
public interest involved herein. One is the need for con- 
tinued service pending the comparative hearing. The second 
is the public interest in assuring that the most qualified 


5 The Commission and Mid-Florida argue that evidence of Mid-Florida’s 
operation since November 17, 1965, will not be introduced in the hearing so 
that the fact of continued operation by Mid-Florida will not be in the record. 
The point concerns, however, not merely the record evidence but the under- 
lying fact of actual operation by Mid-Florida during the interim. 
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applicant prevails in the hearing.° Mid-Florida, in its 
brief, and the Commission, in denying the interim applica- 
tion of Consolidated, emphasize the first but ignore the 
second aspect of the public interest. This emphasis is con- 
trary to this Court’s statement in Beloit Broadcasters, Inc. 
v. FCC, 125 U.S. App. D.C. 29, 30, 365 F. 2d 962, 963 (1966) : 


‘‘(T This public interest finding must be such as to out- 
weigh the prejudicial impact an interim grant might 
have on the decision on the regular authorization.”’ 


The Commission failed to make adequate findings in com- 
pliance with this directive. As stated, the mere fact that 
the Commission states its interim grant to Mid-Florida is 
without prejudice is not controlling. Although the Com- 
mission talks around the issue of Community, it does not 
focus on the effect upon other permanent applicants. Under 
Community, it was required to do so. Nor do Mid- 
Florida’s allegations as to its superior programming an- 
swer the question of what will be the effect upon the 
other permanent applicants.’ 


6Mid-Florida characterizes tho other applicants’ concern over the interim 
operation as fostering their ‘‘private’’ interests. To the contrary, the ulti- 
mate public interest requires that the best qualified applicant be awarded 
permanent authority. To the extent that interim operation by Mid-Florida 
prevents a full and fair comparative hearing it is contrary, therefore to the 
public interest, See Kessler v. FCC, 117 U.S. App. D.C. 130, 145, 326 F. 24 
673, 688 (1963). 


7 Mid-Florida suggests that People’s Broadcasting Co. v. U.8., 93 U.S. App. 
D.C. 78, 209 F. 2d 286 (1953) and Section 1.592(b) of the Commission’s 
Rules, 47 C.F.R. §1.592(b), require Consolidated to demonstrate a need to 
replace Mid-Florida’s existing service before interim authority may be awarded 
to it. It is submitted that the cited authorities contain no such requirement. 
Moreover, Mid-Florida’s argument that the case must be remanded to the 
Commission to demonstrate this need is unfounded. Likewise, unfounded is 
Mid-Florida’s allegation as to the lack of a survey of the public’s need by 
Consolidated. The participants of Consolidated did take surveys and propose 
programming to meet those needs. Consolidated, by its very nature must 
balance each participant’s programming plans as would any interim group 
formed pursuant to Section 1.592(b). The fact that Consolidated’s pro- 
gramming is comprised of these various individual proposals in no way makes 
it ‘‘inherently undesirable.’? 
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Mid-Florida also argues that further proceedings are 
required before Consolidated’s application can be granted 
because substantial questions have been raised as to its 
financial ability to construct and operate the station. The 
Commission in its opinion denying Consolidated’s applica- 
tion discussed at some length its financial situation. How- 
ever, the Commission found no shortcoming as to its finan- 
cial ability to construct and operate a station. Thus, there is 
no requirement that the case be remanded for further pro- 
ceedings on this issue. Consolidated’s application com- 
plies with the rules and the Commission has not found it 
lacking in any particular. It is submitted that this Court 
may therefore properly remand this case with instructions 
to the Commission to award interim operation to Consoli- 
dated without requiring further proceedings. 


m 


The Award to Mid-Florida Is an Abuse of the 
Commission’s Discretion 


In the last remand of this case,® this Court granted the 
Commission discretion to maintain service pending further 
proceedings. However, for the reasons set forth in Appel- 
lant’s Brief, the Commission abused its discretion in deny- 
ing Consolidated’s application and continuing operation 
by Mid-Florida. This Court also directed the Commission 
to open the proceeding to new applicants because of ‘‘nag- 
ging uncertainties”’ as to past history. It must be pre- 
sumed that this Court intended by its remand to insure 
that permanent authority for Channel 9 would be awarded 
to the best qualified applicant and expected that any in- 


_ 


8 WORZ, Inc. v. FCC, 120 U.S. App. D.C. 191, 345 F. 2d 85 (1965). 
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terim award would be consistent with the Commission’s 
rules.? 


Consolidated filed for interim authority in compliance 
with Section 1.592(b) of the rules.° Grant of interim au- 
thority to Consolidated, which would comply with the Com- 
munity case, would insure that this Court’s desire to have 
a full and fair comparative hearing would be carried out.” 
The Commission by denying the interim application of 
Consolidated and granting continued operation to Mid- 
Florida has in effect acted contrary to the mandate of this 
Court. Its temporary award to Mid-Florida should there- 
fore be reversed. 


9 As stated by this Court in the Community case, 107 U.S. App. D.C. at 103, 
274 F. 2d at 761. 


“¢CA] temporary grant... jeopardizes the whole scheme of full com- 
parative consideration. It should be used only in circumstances which 
meet the Commission’s own rules and its own warning that this is an 
‘extraordinary’ step.’’ 


10 47 C.F.R. $ 1.592(b). The Commission did not find Consolidated’s appli- 
cation lacking in any particular, Rather, it erroneously concluded that any 
joint interim operation, even though fully consistent with its rules, would be 
“<inherently undesirable.’? Consolidated Nine, Inc., 7 FCC 2d 801, 805 (1967) 
(RB, 411). 


11 The Commission’s arguments that a grant to Consolidated would create 
prejudice because of new construction ignores the fact that Consolidated is 
an open-ended corporation so that any expense would be spread among all 
participants. This would prevent any party from being prejudiced. See 
Beloit Broadcasters, Ino. v. FCC, 125 U.S. App. D.C. at 31, 365 F. 2d at 964. 
Moreover, this also ignores the real likelihood that Mid-Florida would choose 
to participate in an interim operation if temporary authority were awarded 
Consolidated. This is the realistic appraisal made by the Commission in 
Pike-Mo Broadcasting Co., 2 FCC 2d 207, 209 (1965). 
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CONCLUSION 


Wherefore, it is repectfully requested that this Court 
remand the case to the Commission with instructions to set 
aside the interim operation by Mid-Florida and grant the 
application of Consolidated Nine to operate Channel 9, Or- 
lando, during the pendency of the comparative hearing. 


Respectfully submitted, 
Consonipatep Nive, Inc. 
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ON APPEAL FROM MEMORANDUM OPINI ONS AND ORDERS 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Comint Corporation (Comint) pur- 
suant to Section 402(b) of the Communications Act of 
1934, as amended, 66 Stat. 718 (1952), 47 U.S.C. § 402(b), 
and Section 10 of the Administrative Procedure Act, 60 
Stat. 243 (1946), 5 U.S.C. § 702, and Rule 37 of the Rules 
of this Court, from a Memorandum Opinion and Order of 
the Federal Communications Commission (Consolidated 
Nine, Inc., 7 F.C.C.2d 801) adopted March 29, 1967, and 
released April 6, 1967 (R. 406-415), which dismissed the 


2 


application of Comint for interim authority, and authorized 
Mid-Florida Television Corporation to continue operations 
over Channel 9 in Orlando, Florida pending further order 
of the Commission. Comint also appeals from a Memoran- 
dum Opinion and Order of the Commission (Consolidated 
Nine, Inc., 9 F.C.C.2d 246) adopted July 26 and released 
August 3, 1967 (R. 2401-2404), which denied Comint’s 
Petition for Reconsideration of the Commission’s earlier 
Opinion and Order. The Notice of Appeal was filed in this 
Court on September 5, 1967. 


STATEMENT OF THE CASE 
A. Background and Scope of the Proceedings 


Following hearings in 1954 and 1955, the Commission on 
June 7, 1957, granted the application of Mid-Florida for a 
construction permit to operate on Channel 9, Orlando, Flor- 
ida.’ The mutually exclusive application of WORZ, Inc.? 


was denied. On appeal by WORZ, this Court affirmed per 

curiam.? The Supreme Court granted certiorari to WORZ 

on October 27, 1958. Thereafter, in light of certain testi- 

mony before the House Committee on Interstate and For- 

eign Commerce concerning the possibility of ex parte con- 

tacts by Mid-Florida, which was called to the attention of 

the Court by the Solicitor General, the Supreme Court 

ordered that this Court’s judgment be vacated, and remanded 
the case to this Court for appropriate action.* 


122 F.C.C. 1254, 12 Pike and Fischer R.R. 1157 (1957). 


2WORZ has changed its name to Orange Nine, Inc., is an applicant 
for regular authority for Channel 9, and is a member of Consolidated 
Nine, 2 joint applicant for temporary authority. 

3 WORZ, Inc. v. Federal Communications Commission, 103 App. 
D.C. 195, 257 F.2d 199 (1958), vacated, 358 U.S. 55, 79 S. Ct. 114 
(1958). 


4 Ibid. 
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On May 21, 1959, this Court “adhering generally to the 
type of procedures adopted in comparable cases” vacated 
the Commission’s order granting Mid-Florida’s application 
and remanded the proceeding with instructions to hold an 
evidentiary hearing to determine the nature and sources of 
all ex parte contacts.” In addition, this Court directed the 
Commission to determine: 


“... any other factors that might be thought to re- 
quire either disqualification of some Commissioners 
from participating in the reopened proceeding or 
disqualification of some parties from receiving any 
award that may ultimately result.” 


This Court retained jurisdiction and instructed the Commis- 
sion to report its progress and file any recommendations 
within sixty days. The Commission was authorized in its 
discretion to maintain existing services. 


Following a hearing before its Chief Hearing Examiner, 
the Commission submitted its report and recommendations 
to this Court on January 8, 1963.7 The Commission con- 
cluded that one Dial, an attorney for Mid-Florida, had im- 
properly attempted to influence Commissioner Mack. A 
majority of the Commission concluded, however, that Mid- 
Florida’s principals were not aware of the ex parte contacts 
and therefore that Mid-Florida was not disqualified. The 
majority recommended that the case be considered anew 
on the basis of the existing record with no new hearing. 
The Chairman dissented, agreeing with the Chief Hearing 
Examiner that Mid-Florida’s principals had known of the 
ex parte contacts and that Mid-Florida’s qualifications were 
significantly impaired as a result. The Chairman took the 
position that, after oral argument, the Commission should 


SWORZ, Inc. v. Federal Communications Commission, 106 App. 
D.C. 14, 268 F.2d 889 (1959), cert. denied, 361 USS. 805, 80 S. Ct. 
104 (1959). 


61d. at 15, 268 F.2d at 890. 
7WORZ, Inc., FCC 63-3, 22 Pike and Fischer R.R. 125 (1963). 
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be authorized to decide whether to grant the application of 
Mid-Florida or WORZ or to reopen the record for new ap- 
plications. 


Upon consideration of the Commission’s Report and the 
| Chairman’s dissenting statement, this Court per curiam, ac- 

' cepted the majority view that neither WORZ or Mid-Florida 
was disqualified.® However, the Court agreed with the Chair- 
man’s position that the Commission was authorized to de- 
cide, after new oral argument, whether to grant one of the 
existing applications or to reopen the record for new appli- 
cations. The Court stated further: 


“|. in arriving at its decision on all matters, includ- 
ing the question of reopening, the Commission shall 
consider. . . the weight to be given the Roth inci- 
dent at a time when Roth was secretary of Mid- 
Florida and a stock subscriber in the corporation, as 
well as the fact that, although the Commission has 
concluded Mid-Florida’s principals were not aware 
of their attorney’s ex parte communications with 
former Commissioner Mack, even so such communi- 
cations were in fact made by Mid-Florida’s attor- 
ney.””? 

Judge Danaher had occasion, in his opinion concurring 
in the Court’s denial of a petition for rehearing en banc, to 
amplify what the Court had intended in directing the Com- 
mission on remand to reconsider ‘‘all matters” to be pre- 
sented./? The Court went on to issue a broad invitation to 
the Commission to open the record for new applications: 


8 WORZ, Inc. v. Federal Communications Commission, 116 App. 
D.C. 316, 323 F.2d 618 (1963), cert. denied, 376 U.S. 914, 84 S. Ct. 
664 (1964). 


91d, at 317, 323 F.2d at 619-620. 


19 yudge Danaher’s concurring opinion stated in part: ‘‘By ‘all mat- 
ters,’ we intended, infer alia, to include: (1) a determination as to 
whether or not to reopen the record and to permit the filing of new 
applications and their consideration upon a new record; (2) in making 
that decision, the reassessment by the Commission of the qualifica- 
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“Nothing we have said is intended to preclude 
the Commission from deciding that the record is 
so stale, the filing of new applications should be 
permitted. ... Revelations as to various situations 
prior to that date [May 15, 1958] and the more 
recent developments may point to the need for a 
new public interest determination of who should 
have the license to operate on the channel.’”/ 


The Commission declined to accept this Court’s invita- 
tion to reopen the record, and following oral argument, on 
June 16, 1964 reinstated the construction permit to Mid- 
Florida and granted it a regular three-year license’? On 
appeal, this Court on March 4, 1965, vacated the Commis- 
sion’s order and remanded the case to the Commission with 
instructions to hold a new hearing and to provide an oppor- 


tions of both Mid-Florida and WORZ, Inc.; (3) that in reappraising 
such qualifications of the parties named, the Commission should weigh 
the serious question as to the character of WORZ’s principals; at the 
same time, the Commission should weigh the effect of Mid-Florida’s 
acceptance of whatever deceptive activities Roth had engaged in, as 
found by the Commission, at a time when he was secretary of and a 
stock subscriber in the Mid-Florida Corporation, and also show upon 
the record what effect the Commission would give to Roth’s conduct 
and to Dial’s ex parte activities in behalf of Mid-Florida at a time 
when he was acting as its attorney; in short, even if the Commission, 
contrary to its hearing examiner, could find that Mid-Florida’s princi- 
pals at the time did not know of such activities, whether or not Mid- 
Florida should be permitted to receive and retain the benefits, with- 
out being accorded the detriment of the misconduct of its agents; (4) 
a decision by the Commission after new oral argument on all aspects 
of all matters, whether or not a new public interest determination 
should be ordered since the record is so stale; and finally, if so, ac- 
ceptance of new applications from new untarnished applicants should 
not require excluding the present parties from participation in the re- 
opened proceedings.” (WORZ, Inc., supra, 116 App. D.C. at 319, 
323 F.2d at 621, concurring opinion). 


117g, at 318, 323 F.2d at 620. 


12WORZ, Inc., 36 F.C.C. 1535, 2 Pike and Fischer R.R.2d 727 
(1964), 
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tunity for the filing of new applications. In briefly reviewing 
the history of the proceeding, the Court recalled that, after 

i hearing, the Chief Examiner had recommended that Mid- 

' Florida be disqualified, that the Chairman of the Commis- 
sion had agreed with the Chief Examiner’s finding of Mid- 
Florida’s guilty knowledge, but that a majority of the Com- 
mission had disagreed with this finding. The Court also took 
note of the Commission’s determination not to avail itself 
of the Court’s broad invitation to reopen the proceeding 
for new applications. The Court further stated: 


“The Commission has, of course, a large area of 
discretion to decide between competing applicants 
for the privileges committed to its care, both gen- 
erally and under the terms of our last remand in 
this proceeding. But this case has been beset 
throughout by a variety of dubious circumstances 
which, at best, have prolonged the ultimate choice 
an unconscionably long period beyond the assem- 
bling of the facts upon which that choice must of 
necessity be based, and which, at the worst, leave 
a nagging uncertainty as to whether so vital a com- 
munity facility as is involved here should not be ex- 
posed to what may possibly be wider interests than 
those represented by these two applicants. We are 
not prepared to say that the Commission is wrong 
in its appraisal of the significance to be accorded 
the lapses with which each party has been charged 
in these proceedings; and we would agree that, ab- 
sent any new evidence bearing upon them, the time 
has come to end litigation about them. Neither are 
we prepared to say, however, that the guardianship 
of the public interest, entrusted by Congress to the 
Commission, is adequately effectuated by confining 
the choice to these two applicants in the light of 
facts put on the record over ten years ago. We think 
this proceeding should be reopened, with an ade- 
quate opportunity provided for the receipt of new 
applications from persons who have not hitherto 
appeared herein. With or without the filing of such 
new applications, the award of this authority should 


7 


be set down for a new hearing. Temporary author- 
ity for the continued operation of the station may 
be granted by the Commission in its discretion.” 


B. Proceedings Since Last Remand 


In accord with this Court’s directive of March 4, 1965, 
the Commission established March 1, 1966, as the final 
date for the filing of new applications for Channel 9. By 
that date eight applications for regular operating authority 
had been filed./4 


On April 25, 1966, Comint, by a Petition for Interim Op- 
erating Authority (R. 1789-1803), requested authority to 
operate Channel 9 either as the sole operator instead of Mid- 
Florida or in the alternative as part of a group of those appli- 
cants which had been screened by the Commission. Three 
other requests for temporary operating authority were 
filed’5 Mid-Florida requested that it be permitted to 


13 WORZ, Inc. v. Federal Communications Commission, 120 App. 


D.C. 191, 192, 345 F.2d 85, 86, reversing 36 F.C.C. 1535 (1965). 


14The applicants for permanent operating authority were as fol- 
lows: Mid-Florida Television Corporation (BPCT-1801; Orange Nine, 
Inc. (formerly WORZ, Inc.) (BPCT-1153); Central Nine Corporation 
(BPCT-3697); Howard A. Weiss (BPCT-3736); Florida Heartland Tele- 
vision, Inc. (BPCT-3739); Comint Corporation (BPCT-3738); Florida 
9 Broadcasting Co. (BPCT-3739); and TV 9, Inc. (BPCT-3740). The 
applications of Howard A. Weiss and Florida 9 Broadcasting Co. have 
been dismissed with prejudice by the Commission and are no longer 
involved in the comparative hearing. 


15Central Nine Corporation, Florida Heartland Television, Inc., and 
TV 9, Inc., in addition to their respective applications for regular au- 
thority, filed applications for interim operating authority. Subsequently, 
the individual interim applications of Central Nine, Florida Heartland, 
and TV 9 were withdrawn, and these applicants became members of 
Consolidated Nine, Inc. which filed an application for joint interim 
authority on April 12, 1966. Comint has advised the Commission 
that, in the event of a grant of temporary authority to Consolidated 
Nine, Comint will withdraw its application for interim authority and 
become a member of that group. 
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continue to operate on Channel 9 until final determina- 
tion on the comparative hearings. 


Mid-Florida opposed the interim requests of Comint 
Corporation (R. 1822-1829) and Consolidated Nine (R. 
144-149, 164-319) and asked the Commission to main- 
tain the status quo by granting permission to continue 
the operation pending the outcome of the comparative 
hearing. On April 6, 1967, the Commission released its 
Memorandum Opinion and Order!® which continued the 
service of Mid-Florida, dismissed the interim application 
of Comint for failure to comply with Section 1.592(b) of 
the Commission’s rules and regulations,” and denied the 
application of Consolidated Nine for interim operating au- 
thority. The reason for the dismissal of Comint’s interim 
application was stated as follows (R. 408): 


“Since Comint Corporation’s application does not af- 
ford all of the applicants a reasonable opportunity 
to participate with it in seeking the conditional 
grant, its request for interim authority must be dis- 
missed for failure to comply with the rules.” (Foot- 
note omitted)/® 


On April 7, 1967, the Commission released its Memoran- 
dum Opinion and Order designating the mutually exclusive 
permanent applications for Channel 9 for hearing on the 
standard comparative issues./? (R. 1286-1295). The hear- 
ing is presently scheduled to commence January 8, 1968. 

On May 8, 1967, Comint filed with the Commission a 
Petition for Reconsideration and Clarification of the Inter- 
im Order (R. 2356-2363). Mid-Florida opposed the Peti- 
tion (R. 2368-2387) and Comint filed a Reply (R. 2388- 


167 F.C.C.2d 801 (1967). 


1747 C.E.R. § 1.592(b). Section 1.592 of the Commission’s rules 
appears herein as Appendix B. 


187 F.C.C.2d at 802. 


197 F.C.C.2d 788 (1967). 
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2400) on June 7, 1967. On August 3, 1967, the Commis- 
sion released its Memorandum Opinion and Order”? (R. 
2401-2404) denying Comint’s Petition for Reconsideration. 
The Commission held that Comint’s interim application was 
inconsistent with Section 1.592(b) of its rules ‘‘on the basis 
of the conditions which it would have imposed on the se- 
lection of those applicants which would be entitled to par- 
ticipate in the proposed interim operation.” Further, the 
Commission rejected Comint’s contention that the same 
standards should have been applied to Mid-Florida. Accord- 
ing to the Commission: 


“Mid-Florida filed no ‘application’ for interim author- 
ity; it requested permission to continue its steward- 
ship in the operation of Station WFTV....” (R. 
2402). 


The Commission rejected Comint’s contention that the 
Rules unfairly require the filing by applicants for joint au- 
thority of an application deemed “inherently undesirable.” 
Finally, in response to Comint’s request that the condition 
of Mid-Florida’s interim authorization be clarified to pro- 
hibit the accrual of any comparative benefit to Mid-Florida 
as the result of its past operation of Orlando Channel 9, 
the Commission restated the condition in essentially the 
same terms, thus precluding the introduction or receipt of 
evidence only with respect to Mid-Florida’s experience and 
record after November 19, 1965. 


STATUTES AND RULES INVOLVED 


The relevant parts of statutes and rules involved in the in- 
stant appeal are printed as appendices to this brief. 


209 F.C.C.2d 246, 10 Pike and Fischer R.R.2d 1053 (1967). 
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STATEMENT OF POINTS 


1. The Commission’s dismissal of Comint’s application 
for interim operating authority was erroneous under the 
rules of the Commission. 


2. The grant of interim authority to Mid-Florida was in- 


consistent with Commission rules and illegally discriminated 
against other applicants. 


3. The grant of interim authority to Mid-Florida violates 
the Community doctrine. 


4. The grant of interim authority to Mid-Florida was 
made without adequate findings and constituted an abuse 
of discretion. 


5. Mid-Florida should not be permitted to benefit from 
past operation of Orlando Channel 9. 


SUMMARY OF ARGUMENT 


I. 


Comint’s request for interim operating authority presented 
two alternative proposals, for sole authority and for joint 
authority, pursuant to Section 1.592(a) and 1.592(b) of the 
Commission’s rules. The Commission unlawfully ignored the 
first request. Dismissal of the entire application, based upon 
the asserted failure of the alternative proposal to comply 
with the rules, was error. The alternative proposal was con- 
sistent with Section 1.592(b), requested the Commission to 
exercise a power contemplated by that section, and was there- 
fore dismissed unlawfully. 


Ul. 


Because Mid-Florida was not an applicant for renewal of a 
valid license, the grant to it of temporary authority could 
only be made pursuant to Section 1.592 of the Commission’s 
rules. The grant, made outside the provisions of this Section 
and without the required findings, was unlawful. While this 
Court granted the Commission discretion to permit contin- 
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ued operation of the station, that discretion had to be ex- 
ercised pursuant to the rules. The Commission’s failure to 
apply the rules to Mid-Florida illegally discriminated against 
other applicants who were held to a different standard. 


Il. 


This Court’s decisions in Community Broadcasting Co. v. 
Federal Communications Commission, 107 App. D.C. 85, 
274 F.2d 753 (1960) and Beloit Broadcasters, Inc. v. Fed- 
eral Communications Commission, __ App. D.C.__, 365 
F.2d 962 (1966) require that where a grant of temporary 
authority is made to one of two or more competing appli- 
cants, the Commission must first find that the considera- 
tions supporting the grant outweigh the jeopardy to the 
comparative process inherent in such an authorization. In 
this case, due to Mid-Florida’s long history of operation 
and the extended duration of the current authorization, the 
potential for prejudice is even greater than in Community, 
and the grant is therefore unlawful. 


IV 


In granting temporary authority to Mid-Florida, the Com- 
mission failed to make any findings concerning the poten- 
tial prejudicial impact upon other applicants. In basing the 
grant to Mid-Florida solely on certain general objections to 
joint interim operation, the Commission ignored prior deci- 
sions of this Court and abused its discretion. 


V. 


Mid-Florida operated Orlando Channel 9 prior to Novem- 
ber, 1965 under invalid authorizations. Since Mid-Florida 
was not a valid and qualified licensee, it should not be per- 
mitted to derive advantage from that operation. 
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ARGUMENT 


I 


The Commission Erred in Dismissing Comint’s 
Application for Interim Authority 


The rules and regulations of the Commission permit two 
types of conditional grants of operating authority.2/ Sec- 
tion 1.592(a) allows a temporary grant to one of two or 
more competing applicants (whose applications are mutual- 
ly exclusive) in certain limited circumstances. Section 
1.592(b) provides for temporary authorization to a group 
consisting of “any two or more” of the applicants for regu- 
* Jar authority. 

Comint’s request for interim operating authority (R. 1789- 
1803) presented, in the alternative, two proposals to the 
Commission. In submitting its request in this form, Comint 
tried to offer the Commission an attractive choice under 
each subsection of Section 1.592. Initially, Comint sug- 
gested that, if a single applicant were chosen, Comint should 
be that applicant rather than Mid-Florida. Cogent reasons 
in support of this proposal were cited, including the fact that 
Comint’s stockholders are far more representative of a broad 
cross-section of the population of the Orlando area,?? and 
the additional fact that Comint is not a tainted applicant. 


In the alternative, Comint contended that if a group oper- 
ation was considered to be in the public interest, a viable 
and effective group should be established. Aware that the 
grant of sole temporary authority is an extraordinary rem- 
edy, the petition stated (R. 1799): 


“Alternative Procedure 


16. If on the other hand, the Commission does not see 
fit to grant this request, it could permit certain of 


2 Section 1.592 is set forth in its entirety in Appendix B hereto. 


22 This point is discussed on pages 8-10 of Comint’s Petition For 
Interim Operating Authority (R. 1796-1798). 
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the interested parties to participate in an interim 
operation. If this alternative is adopted, the Com- 
mission should first screen the various applications 
and give consideration for participation in the in- 
terim operation only to those who have complete 
self-sustaining proposals.” 


This section ended with the recommendation that the Com- 
mission should limit participation to those applicants which 
reflected at least minimal preparation and planning and 
which in other respects appeared to meet the Commission’s 
standards. 


A. The Commission Ignored Comint’s 
Request for Sole Operating Authority 


If for no other reason, the Commission’s dismissal of 
Comint’s request for interim operating authority and the 
grant to Mid-Florida must be set aside for failure to give 
any consideration, procedural or substantive, to Comint’s 
request for sole operating authority. The only discussion 
of Comint’s application and the only reason given for dis- 
missal was contained in the following sentence (R. 408): 


“Since Comint Corporation’s application does not 
afford all of the applicants a reasonable opportun- 
ity to participate with it in seeking the condition- 
al grant, its request for interim authority must be 
dismissed for failure to comply with the rules.” 


In support of this statement the Commission cited Section 
1.592(b) of its rules. In relying on this ground the Com- 
mission obviously was addressing itself to Comint’s alterna- 
tive request for joint interim operation. Section 1.592(b) 
relates only to conditional grants to groups of applicants. 
Comint’s request for sole authority was totally ignored. 
There was no suggestion that this portion of Comint’s ap- 
plication failed to comply with the Commission’s rules, 
nor did the Commission in any way deal with the merits 
of Comint’s request. Comint was entitled to considera- 


237 F.C.C.2d at 802. 
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tion of its application for sole authority, and the Com- 
mission’s dismissal without consideration was reversible 
error. 


: B. The Commission Erred in Dismissing Comint’s 
Alternative Request for Joint Interim Operation 


As noted, the Commission dismissed Comint’s alternative 
' request on the ground that it failed to afford all the appli- 
cants a reasonable opportunity to participate in the group 
seeking the conditional grant. Comint asserts that it did 

: afford all of the applicants a reasonable opportunity. Co- 

' mint urged the Commission, in substance, to (1) make a 
review of the applications in light of the public interest as 
: required by the rules and (2) exercise its discretionary power 
of selection in determining the membership of the group. 
Comint was not denying any applicant a reasonable oppor- 
tunity to participate — it was urging the Commission to limit 
participation in the public interest. 


Section 1.592(b) of the rules provides that “‘if the public 
interest will be served thereby” the Commission may grant 
temporary authority to a group composed of “any two or 
. more”’ of the competing applicants. Clearly, this language 
imposes not only a right but a duty upon the Commission, 
before granting temporary authority to a group, to exam- 
ine each application in light of the required public interest 
finding, and exercise its power of selection accordingly. 
Thus, contrary to implication in the dismissal of Comint’s 
application, the Commission is not obliged to grant tempo- 
rary authority to a group on an “everyone or no one” ba- 
sis. Comint’s alternative proposal for joint operation sim- 
ply contained a request that the Commission exercise its 
power of selection. 


If, instead of the overly narrow view which it took of 
Comint’s request, the Commission had made an imaginative 
application of its own rules, many of the objections to joint 
interim operations cited by the Commission would have been 
obviated. A viable and effective joint interim operation 
would have been virtually insured. 
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Il 


The Grant to Mid-Florida Was Inconsistent With 
Commission Rules and Illegally Discrim- 
ated Against Other Applicants 


In granting Mid-Florida the right to continue operating 
on Orlando Channel 9, the Commission illegally applied a 
different standard to Mid-Florida than to the other appli- 
cants for interim authority. Except for emergency situa- 
tions, the rules of the Commission provide for two cate- 
gories of temporary broadcast authority in cases where 
there are competing applicants for a permanent license. 
One category is limited to the existing licensee which has 
filed a renewal application. Automatic authority to contin- 
ue operation is granted pending final determination by the 
Commission. The other category encompasses all non-re- 
newal applicants, and provides for either single or group 
operation.4 There is no other category applicable to this 
case. 


The Commission treated Mid-Florida as seeking “‘permis- 
sion to continue its stewardship in the operation of Station 
WETV....”2 (R. 2402). There is no provision in the 
Commission’s rules that authorizes “‘continued stewardship” 
except in the case of applications for renewal of existing 
licenses, which is inapplicable to Mid-Florida. Other than 
in cases of emergency the only authority for temporary 
operation by a non-licensee is found in Section 1.592 of the 
Commission’s rules and regulations.”° The Commission did 
not purport to grant temporary authority to Mid-Florida 


24wnhile this Court’s decision in Folkways Broadcasting Company, 
Inc. v. Federal Communications Commission, __ App. D.C. __, 379 
F.2d 447 (1967) (stayed by Order of May 3, 1967) may cast some 
doubt on the validity of temporary grants in this category, the Com- 
mission’s rule providing for such grants is still in effect. 


259 £.C.C.2d at 247, 10 Pike and Fischer, R.R.2d at 1055. 
2647 C.F.R. Section 1.592, 9 F.C.C.2d at 247. 
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under this or any other section of its rules, and did not 
make the findings with respect to Mid-Florida which Sec- 
tion 1.592 requires prior to a grant. As demonstrated in 
the preceding section, the Commission unexplicably ignored 
Comint’s application for sole authority under this rule and 
also erroneously dismissed Comint’s request for group oper- 
‘ation under Rule 1.592(b). However, the Commission held 
that Mid-Florida, alone, was not required to comply with 
any provision of this rule. 


‘A. Because Mid-Florida Is Not a Renewal Applicant 
There is No Authority to “Continue Its Stewardship” 


The Commission sought to justify its application of a dif- 
‘ferent standard to Mid-Florida with the following statement 
(R. 2402): 


“Mid-Florida filed no ‘application’ for interim author- 
ity: it requested permission to continue its steward- 
ship in the operation of Station WFTV and the Com- 
mission, in the exercise of its discretion and for the 
reasons set forth in our prior opinion, granted the 
requested permission.” 


Continued operation is provided for only in the case of 
applications for renewal of existing, valid, permanent licens- 
' ees under Section 1.62(a)(1) of the Commission’s rules.”8 
| From the time of its initial application until November 19, 
1965, every authorization granted by the Commission to 
 Mid-Florida was vacated and was void ab initio as well as 
prospectively. Cf. Jacksonville Broadcasting Corporation 


279 F.C.C.2d at 247, 10 Pike and Fischer R.R.2d at 1055. 


2847 C.F.R. Section 1.62(a)(1). This section is reprinted in Appen- 
dix B hereto. 


291n Comint’s “Reply to Opposition to Petition for Reconsidera- 
tion and Clarification of Order Regarding Interim Operation of Chan- 
nel Nine,” (R. 2388-2400), the invalidity of Mid-Florida’s prior au- 
thorizations is discussed in detail. 
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y. Federal Communications Commission, 121 App. D.C. 69, 
348 F.2d 75 (1965). Furthermore, the renewal provisions 
of the Commission’s rules clearly do not apply in this in- 
stance because the Commission has stated that Mid-Florida 
filed no “application” as required by Section 1.62. 


In March, 1965, when this Court remanded the WORZ, 
Inc. proceeding to the Commission, it stated: 


“Temporary authority for the continued operation of 
the station may be granted by the Commission in its 
discretion.” 


The Commission has relied heavily upon this language to jus- 
tify its grant of continued authority to Mid-Florida. But 
the statement simply does not support a grant by the Com- 
mission of any kind of authority except in a manner con- 
sistent with its own established procedures. At most, the 
statement conferred upon the Commission discretionary au- 
thority to permit transitory operation until new applications, 
if any, were received—at which time all applicants would be 
entitled to seek temporary operating authority on an equal 
basis under Rule 1.592. 


At the time this Court decided WORZ, Inc. and deter- 
mined that the proceeding should be opened for the receipt 
of new applications, there could be no certainty that new 
applications would in fact be received. Under such circum- 
stances the Court’s brief statement concerning Commission 
discretion to authorize continued operation was understand- 
able. There was little more the Court then could say if Or- 
lando Channel 9 was to stay on the air. On the other hand, 
appellant submits that a fair reading of the Court’s entire 
opinion makes it clear that the Court had no intention of 
conferring unlimited discretion which would become the 
sole basis for continued operation by Mid-Florida after re- 
ceipt of new applications—without compliance with Com- 


30 WORZ, Inc. v. Federal Communications Commission, 120 App. 
D.C. at 192, 345 F.2d at 86. 
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mission’s rules and without consideration by the Commis- 
‘sion of the potential prejudicial impact upon the new appli- 
cants. 


‘B. The Commission Either Did Not Apply Rule 1.592 
to Mid-Florida or Did So in a Discriminatory Manner 


In exercising discretionary authority the Commission is 
bound to comply with its own rules. An application or re- 
: quest for interim authority by a non-renewal applicant must 
be made pursuant to and consistent with Section 1.592 of 
| the Commission’s rules.7/ (The Commission made this much 
clear in erroneously dismissing Comint’s application for in- 
terim authority). Paragraph (a) of that section sets forth 
| the considerations for the grant of interim authority to a 
single operator; paragraph (b) sets forth the standards for a 
grant of interim authority to a group. 


The Commission should have considered Mid-Florida’s 
‘request as one made under Rule 1.592; however, it did not 
do so on the tenuous theory that Mid-Florida’s “request” 
‘for continued authority was somehow exempt from the rule 
| relating to “applications” for conditional authority. In short, 
_ the Commission took the position that Mid-Florida was in 
an entirely different situation than Comint, above the re- 
quirements of the rules, because it was continuing opera- 

_ tions. However, this distinction had no basis in the Com- 
mission’s own rules and discriminated against Comint and 
the other applicants. At very least, consideration of Mid- 
Florida’s application under Section 1.592(a) would have 
compelled a comparison of that party to Comint, since 

each applicant sought sole operation. 


The Commission’s authorization to Mid-Florida in April, 
| 1967, to “continue” operations after receipt of the new 
applications has permitted Mid-Florida to benefit from a 
‘remarkable “‘boot strap operation”. In 1967, Mid-Florida 


3147 C.F.R. Section 1.592. 
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was in the fortuitous position to receive this additional grant 
of temporary authority without compliance with the rules 
(albeit through an improper exercise of Commission discre- 
tion) because it had been operating under the similar tem- 
porary grant of November 19, 1965.°2 Such preference flow- 
ing from the 1965 grant violated the spirit of this Court’s 
determination that temporary authorizations should not be 
made the basis for advantage to the holder of the authoriza- 
tion over competing applicants. (Fort Harrison Telecasting 
Corporation v. Federal Communications Commission, 116 
App D.C. 347, 324 F.2d 379 (1963).) 


Il 


The Grant of Authority to Mid-Florida 
Violates the Community Doctrine 


The Commission’s grant of temporary authority to Mid- 
Florida violates the letter and spirit of decisions of this Court 
and the Commission, and is therefore unlawful. The funda- 
mental determination of this Court in Community Broadcast- 
ing Co. v. Federal Communications Commission, 107 App. 
D.C. 95, 274 F.2d 753 (1960) was that under Ashbacker 
Radio Corporation v. Federal Communications Commis- 
sion, 326 U.S. 327, 66 S. Ct. 148 (1945), the grant of a 
temporary authorization to one of two or more applicants 
for permanent authority is an “extraordinary procedure”, 
fraught with the danger of prejudice to the true comparative 
process. Having emphasized the interest of the public in 
the fairness and impartiality of this process, the Court held, 
inter alia, that: 


“|. the spirit of the Ashbacker doctrine requires 
that to justify the granting of ‘temporary’ authority 
for so long as 2% to 3 years, the public interest must 
be clear and it must be made the subject of explicit 
findings in the particular case in unmistakable terms.” 
(Emphasis supplied). 


32) F.C.C.2d 1377. 
33107 App. D.C. at 101, 274 F.2d at 759. 
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In the recent case of Beloit Broadcasters, Inc. v. Federal 
Communications Commission, __ App. D.C. __, 365 F.2d 
962 (1966), this Court had occasion to reexamine and re- 

' state the central thesis of its earlier Community opinion. 
The Court in Beloit reaffirmed that in making the public 
interest finding with respect to a grant of temporary author- 
ity, the Commission must balance those considerations which 

' tend to justify the grant of temporary authority against the 
substantial possibility of prejudice to the comparative proc- 
ess inherent in such a grant. The Court stated: 


“The Commission may in some circumstances 
award an interim authorization without holding a 
hearing if it is clear that the public interest would 
thus be served. In Community Broadcasting Co. v. 
FCC, however, we had occasion to note that this 
public interest finding must be such as to outweigh 
the prejudicial impact an interim grant might have 
on the decision on the regular authorization.” ** 
Taken together, the Court’s Community and Beloit decisions 
establish that, in the situation where there are multiple com- 
peting applicants, grant of temporary authority to one is 
the relatively rare exception—an “‘extraordinary procedure” 
to be employed only in the unusual case where public in- 
terest factors clearly and demonstrably “outweigh” the jeop- 
ardy to the comparative process which necessarily flows 
from such a grant. 


This doctrine should have been the starting point for the 
| Commission’s consideration of the requests for temporary 
authority—including Mid-Florida’s. Under the peculiar cir- 
cumstances of this case it should have been apparent to the 
Commission that the potential prejudice in a grant of sole 
operating authority to Mid-Florida completely overshadowed 
any temporary benefit which conceivably might flow from 
Mid-Florida’s continued operation. Instead, the Commis- 
sion seems only to have given lip service to the Community 
doctrine and has stretched to find reasons to disallow the 


34 App. D.C. at __, 365 F.2d at 963. 
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most reasonable alternative for the interim period—a joint 
operation. 


In Community the Court took pains to emphasize that 
the Commission itself has long considered the grant of in- 
terim authority to one of a number of competing parties an 
extraordinary measure, justified only by a clear and compel- 
ling demonstration of overriding public interest factors.*° 
Finding the grant of temporary authority to one of several 
competing applicants before hearing ‘“‘pregnant with danger 
to truly comparative considerations”,*© the Court discussed 
several factors which contribute to the possible prejudice. 
The Court noted that in the ordinary situation the tempo- 
rary grantee must take all the steps and make substantially 
all the investment that would be required by grant of a per- 
mit for regular operations. Another factor which weighed 
heavily against the grant of temporary authority was the ex- 
tended duration of that authority. The Court emphasized 
that the duration of the temporary authorization, according 
to information provided by the Commission, would be 2% 


351n Community the Court stated: “Yet the Commission has it- 
self described the temporary authorization procedure ‘extraordinary’ 
and one to be employed ‘solely in light of the particular problems in- 
volved in providing a continuing television service to the people * * *” 
Matter of Springfield, Illinois - St. Louis, Mo. Tel. Broadcast Stations, 
15 Pike and Fischer R.R. 1525, 1537 (1957).” Community Broad- 
casting Co. v. Federal Communications Commission, 107 App. D.C. 
at 100, 274 F.2d at 759. See also WIS-TV Corp., 9 Pike and Fischer 
R.R. 607 (1953) and WSTY, Inc., 9 Pike and Fischer R.R. 624 (1953). 
In WIS-TV Corp., supra, the Commission stated: “The Ashbacker 
case held that where there are two applications before the Commis- 
sion, the Commission could not grant one application before holding 
a hearing on another because of the unfair burden on the latter appli- 
cant of displacing an established licensee. Section 1.385 sets out the 
exceptional circumstances under which the Commission may deviate 
from this general rule; it should be stressed that the circumstances 
warranting such exceptions must be clearly and compellingly demon- 
strated.” 9 Pike and Fischer R.R. at 610. 


36107 App. D.C. at 100, 274 F.2d at 758. 
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to 3 years. It also took note of the practical effect of these 
lengthy temporary grants and pointed out that the grantee 
has the opportunity: 


*.. . to accumulate the great advantage of demon- 
strated past performance as against the promised 
future performance of the competing applicant.”?7 


Obviously, the longer one party is permitted to operate un- 
' der “temporary” authority, the greater his opportunity to 
accumulate an advantage and the greater the likelihood of 
prejudice to the other applicants. Moreover, the operation 

i of a profitable facility such as Orlando Channel 9 involves 

' the very real and practical prejudice of providing one appli- 
' cant the means to finance his participation in the compara- 
i tive hearing—a not insignificant factor when proceedings last 
many years and involve large expenditures of money. 


A. Jeopardy Springs from Both the Past 
and Future Operations of Mid-Florida 


Mid-Florida has operated Orlando Channel 9 under sev- 

' eral authorizations (all but the most recent of which have 

' been overturned as invalid) for nearly ten years. For this 
reason Mid-Florida has already had the opportunity to ac- 
cumulate the great advantage of demonstrated past perform- 
ance as against the proposed performance of other appli- 
cants. 


The potential for prejudice has now been compounded 
by still another “temporary authorization.” Since the Court’s 
Community decision in February, 1960, the anticipated 
length of an interim grant in a proceeding involving multiple 
competitive applicants has increased. The Commission knows 
that unless all the new applicants withdraw, the duration of 
the comparative proceeding will probably be more than five 
years from the time the applications for permanent author- 
ity were received in March, 1966. 


371@. at 100, 274 F.2d at 758. 
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Attached hereto as Appendix C is a table prepared in corr 
nection with a study,*? under the aegis of the Administrative 
Conference of the United States, of the licensing of major 
broadcast facilities by the Commission. The table indicated 
that the average elapsed time in comparative proceedings 
from the date of filing to conclusion was 64.3 months— 
nearly 5% years. Thus, unless the present proceeding moves 
ahead to rapid conclusion by reason of some unforeseen 
event, the latest “‘temporary”’ authorization may very nearly 
approximate not one but two successive three-year grants of 
regular operating authority. The total period of Mid-Flori- 
da’s “temporary” operations will very probably be 12 to 14 
years, or four to five times the 2% to 3-year period which 
so obviously concerned this Court in Community. 


A joint interim operation offers the best hope of amelio- 
rating the jeopardy to the comparative process already gen- 
erated by Mid-Florida’s long period of operation. Unless, 
during the three to four years which probably remain be- 
fore a final decision, Mid-Florida’s connection with Orlando 
Channel 9 is limited to a group operation on an equal basis 
with several other participants, that party’s sharp image as 
the entrenched, long-term operator of that facility will con- 
tinue to be juxtaposed with that of all the other applicants. 
The possibility that this image of the experienced operator 
“might weigh in the balance of an otherwise close question’? 
is more pronounced here than in Community. In that case 
there were only two competing applicants, while here there 
are six applicants for permanent authority. As a result, the 
questions relating to comparative considerations will almost 
necessarily be “‘closer” in the present proceeding simply be- 


38«1 icensing of Major Broadcast Facilities by the Federal Commu- 
nications Commission”, Report of William K. Jones, Columbia Uni- 
versity School of Law, to the Committee on Licenses and Authoriza- 
tions, Administrative Conference of the United States, September, 
1962, p. 152. . 


39Community Broadcasting Co. v. Federal Communications Com- 
mission, 107 App. D.C. at 101, 274 F.2d at 759. 
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cause the merits and demerits of each applicant must be 
weighed against the corresponding factors for five others 
rather than just one. The successful applicant in this case 
may well be the one which can set itself apart from the group 
in even one significant respect. 


' B. The Grant to Mid-Florida Contravenes 
Congressional Policy 


As demonstrated above, the passage of nearly two years 
since the Commission’s order granting Mid-Florida tempo- 
rary interim authority, and available information with re- 
spect to the time required for the conclusion of this case 
make it a virtual certainty that the grant to Mid-Florida will 
' far exceed the maximum three-year period for which the 
Commission is authorized to grant permanent licenses. Ap- 
pellant submits that under these circumstances the grant to 
! Mid-Florida is unlawful for the additional reason that it con- 
travenes Congressional policy against license grants for more 


than three years.7? 


The Congressional policy underlying the three-year limita- 
tion on the duration of licenses was founded on the convic- 
tion that licenses should not acquire the status of vested 
rights. Congress deemed that the public interest would best 
be served in this respect by providing that, at the end of 
each three-year period, a licensee desiring to continue opera- 
tion be required to seek a renewal of the license. At such 
time the licensee would be required to give an account of 
his stewardship, and other interested parties would have the 
opportunity to demonstrate their perhaps superior qualifica- 
tions for the license. 


If Congress has said that a regular license, the highest 
form of broadcast authority the Commission is empowered 


49 Section 307(d) of the Communications Act provides that: “(d) 
: No license granted for the operation of a broadcast station shall be 

: for a longer term than three years... .” 47 U.S.C. § 307(d) (1964), 
76 Stat. 58. 
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to grant, can be awarded for a maximum of three years— 

how can it reasonably be contended that the Commission 

can grant temporary authority for what it knows will be a 
greater period? 


IV 
The Commission Failed To Make Adequate Findings 


and Abused Its Discretion in Refusing 
to Authorize Joint Interim Operation 


As seen, this Court’s Community# and Beloit*” decisions 
require that in granting interim authority to one of two or 
more applicants, the considerations which prompt that ac- 
tion must be found by the Commission to outweigh the 
risk of potential prejudice to the comparative process and 
any other deterrent factors. Equally significant: 


“the public interest must be clear and it must be 
made the subject of explicit findings in the particu- 
lar case in unmistakable terms, and such deterrent 
factors * * * must be explicitly dealt with in find- 
ings which afford an adequate basis for appellate re- 
view.””* 


Apart from the considerations discussed in preceding sec- 
tions, the major shortcoming of the Commission’s grant to 
Mid-Florida is its lack of sufficient findings. Contrary to 
the mandate in Community, the Commission has not pro- 
vided this Court with an adequate basis for review of the 
grant of sole interim authority. 


In attempting to explain and justify the grant, the Com- 
mission has contented itself with a recitation of objections 


41 Community Broadcasting Co. v. Federal Communications Com- 
mission, 107 App.D.C. 95, 274 F.2d 753 (1960). 


42 Beloit Broadcasters, Inc. v. Federal Communications Commission, 
ee App.D.C. __, 365 F.2d 962 (1966). 


4 4 
'3Community, supra, 107 App. D.C. at 101, 274 F.2d at 759. 
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to joint interim operations. On this basis alone it made 
the ultimate public interest finding—without reference to 

| Mid-Florida’s past operations or assessment of the potential 
' prejudicial impact of future operations upon the rights of 

! all other applicants. Comint submits that it is impossible 
to determine from the Commission’s Order what weight was 
given to the factor of jeopardy to the comparative process 
or whether this question was even considered. 


The Commission’s statements with respect to joint opera- 
tions are cryptic and unsubstantiated. The only support 
cited for them is the Commission’s ‘“‘experience with joint 
interim operations”. But the extent of that experience, the 
circumstances under which it was acquired and its relevance 
to this case remains undisclosed. As a result, meaningful re- 
view of the validity of the judgments purportedly based on 
this experience is impossible. 


The Commission’s Memorandum Opinion and Order (R. 411) 


states: “In view of the foregoing discussion, it is clear that the Com- 
mission may, in its discretion, either authorize continued operation 
by Mid-Florida or the interim operation proposed by Consolidated. 
A joint interim operation has serious drawbacks. First, it requires a 
substantial investment in new facilities. Secondly, it would bring to- 
gether a new management group consisting mainly of adversary par- 
ties. This is an inherently undesirable situation. Joint operation by 
conflicting parties to a hearing is hardly conducive to satisfactory long- 
range planning, leaves responsibility in doubt, and does not provide a 
sound basis for, or incentive to, special efforts to serve the community’s 
needs. Our experience with joint interim operations indicates that 
this arrangement may serve to delay the outcome of the comparative 
hearing, and that it provides poorer management than station operation 
under the control of one party. An interim authorization is primarily 
useful when there is no existing service, or an existing licensee has been 
disqualified. We are of the view that the public interest lies in continu- 
ing the existing service of Mid-Florida, pursuant to our Order released 
November 19, 1965, subject to appropriate conditions to protect the 
rights of the parties. Accordingly, we conclude that Consolidated’s re- 
quest should be denied.” 
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The Commission first states that joint operation would 
require a substantial investment in new facilities. This con- 
clusion is necessarily predicated upon acceptance of Mid- 
Florida’s assertion that it would not participate in a joint 
interim operation or lease its facilities to such a group if 
one should be authorized. The Commission’s unskeptical 
acceptance of Mid-Florida’s position is neither necessary 
nor supported by common sense. Strenuously opposing any 
change in the status quo, Mid-Florida can scarcely be ex- 
pected to concede at this juncture that it would join a group 
operation or lease its facilities for this purpose. On the other 
hand, common sense indicates that if a joint interim opera- 
tion were authorized, both of these steps would significant- 
ly further Mid-Florida’s own self-interest.” 


The Commission’s unquestioning adoption of Mid-Flori- 
da’s assertions is surprising in view of its statements in Pike- 
Mo Broadcasting Co., 2 F.C.C.2d 207 (1965), aff'd sub nom. 
Beloit Broadcasters, Inc. v. F' ederal Communications Commis- 
sion, __ App. D.C. __, 365 F.2d 962 (1966). In that case 
the Commission had no hesitation in speculating about the 
future membership of a joint interim group. In the face of 
a Review Board contention that grant of temporary authori- 
zation might prejudice the regular applicants not participat- 
ing, the Commission commented: 


“Moreover, the RTEI proposal is ‘open-ended’ in that 
all other permanent applicants may become parties 
to it if they so desire, and it is most probable that 
the number of participants in RTE will increase fol- 
lowing our grant of its application today.” 


45Not only would Mid-Florida continue to derive a return from its 
physical plant and facilities, but it would be in a position to share, on 
an equal basis, in any profit of the station. Obviously, Mid-Florida rec- 
ognizes that if an interim group were compelled to erect its own facili- 
ties, and a party other than Mid-Florida were subsequently to receive 
the permanent authorization, the value of Mid-Florida’s facilities could 
be substantially reduced. 


46 Pike-Mo Broadcasting Co., 2 F.C.C.2d at 209, 6 Pike and Fischer, 
R.R.2d at 584. 
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- While the Commission’s order sought to distinguish its Pike- 
: Mo decision on the ground that there was no possibility of 
granting continued authority in that instance (due to revo- 

: cation of the prior license) that fact in no way alters the 
Commission’s willingness in that case to take into account 
the presumed membership of the group. 


The Commission’s second asserted objection to a joint 
operation is that “it would bring together a new management 
group consisting mainly of adversary parties’’, a situation 
which the Commission termed “inherently undesirable”. In 
this same vein the Commission states that a joint operation 
is “hardly conducive to satisfactory long-range planning”, 
provides no “‘incentive to special efforts to serve the com- 
munity’s needs” and provides “‘poorer management” than 
sole operation (R. 411). 


In general, these objections display a narrow, negative 
and unimaginative approach on the part of the Commission. 
Instead of seeking a way to avoid the potential prejudice of 
a grant of sole temporary authority, the Commission has 
apparently decided joint interim operations are so inherent- 
ly inferior that no such avoidance is possible.4” Such an 
approach directly contradicts this Court’s conclusion in Com- 
munity that it is the grant of sole temporary authority which 
constitutes the “extraordinary procedure”—that it is the 
temporary grant to one applicant, rather than to a group, 
which is to be employed only when required by clear, com- 


4716, in fact, this was the Commission’s determination, Community 
requires that consideration be given to a cessation of operations during 
the interim period. This alternative was ignored by the Commission 
which viewed the issue before it as limited to a choice between a joint 
interim operation and continued operation by Mid-Florida. In para- 
graph 7 of the Commission’s Order (R. 409) the issue was set forth. 
The implicit assumption as to the necessity for continued service on 
Orlando Channel 9 strongly resembles the Commission’s “benign asser- 
tion” in Folkways Broadcasting Company v. Federal Communications 
Commission, __ App. D.C. __, 379 F.2d at 449 (1967), stayed by 
Order of May 3, 1967. 
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pelling and overriding public interest considerations. On 
the other hand, as the Court pointed out in its Beloit deci- 
sion, it is the grant of joint authority which, inherently, 
serves to forestall the trammelling of the Ashbacker rights 
of any party.” 


Appellant submits that the Commission, with its power 
to condition grants, could minimize most of its objections 
to joint operation in this instance. Within the broad frame- 
work of a joint operation are a variety of forms. The type, 
number and means of selection of the station’s day-to-day 
management personnel can be specified. The role of the 
various members of the group can be expanded or contracted. 


Contrary to the Commission’s apparent assumption, it 
would be in the interest of all members of a joint operation 
to contribute, to the greatest extent possible, to the gener- 
al success of the operation. Nor is the diversity of the mem- 
bers of a group necessarily a disadvantage. The representa- 
tion of diverse and competitive interests has been found to 
have a most salutary effect in several areas of broadcasting. 
Finally, as Consolidated Nine has pointed out in its brief, 
the Commission’s comment that joint operation by conflict- 
ing parties “is not conducive to satisfactory long-range plan- 
ning” is at once both remarkable and disappointing. 


The Commission here had available to it a reasonable alter- 
native to a grant of sole interim authority which could 
have obviated most if not all the dangers to the compara- 
tive process while maintaining: service to the Orlando com- 
munity. As this Court noted in Beloit, the diffused com- 
position of a joint operation minimizes the likelihood of sig- 
nificant prejudice and at the same time diffuses the effect 
of any benefit. The few shortcomings of joint operations 
asserted by the Commission should not be permitted to ob- 
scure the Commission’s basic responsibility in this proceed- 
ing—the responsibility to provide for the selection of the 


48 Beloit Broadcasters, Inc. v. Federal Communications Commission, 
__ App. D.C. at __, 365 F.2d 962 (1966). 
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| most qualified applicant through a comparative process free 
from both prejudice and the potential for prejudice. Unless 
this responsibility is effectuated in a spirit of enlightened 
regulation the current proceeding will tend to follow the 
moribund pattern of the past. 


Vv 


Mid-Florida Should Not Be Permitted To 
Benefit from Its Past Operation 


In its Petition for Reconsideration (R. 2356-2363) Com- 
int asked the Commission to modify and clarify its award 
of temporary authority to Mid-Florida to make it clear that 
Mid-Florida would be required to participate in the compara- 
tive hearing on a completely equal basis. Comint asked that 
Mid-Florida be notified at the very outset that since it is not 
a renewal applicant it would not be permitted to benefit 
from its prior operation of Station WFTV at any time. 
The Commission in effect denied Comint’s request, noting 
that (R. 2403): 


“The condition * * * precludes the introduction or 
receipt of any evidence relating to Mid-Florida’s ex- 
perience, performance, or broadcast records in con- 
nection with its operation of Station WFTV after 
November 17, 1965.” (Emphasis Supplied)? 


In denying Comint’s request the Commission had unlaw- 
fully prejudiced the rights of Comint and other new appli- 
cants to a fair hearing. 

In its last review of the WORZ proceeding, the Court 
cited the “‘variety of dubious circumstances” which had 
beset the case and the “nagging uncertainty” which con- 
tributed to the Court’s decision to call for new applica- 
tions.°? In the substantially identical case of Jacksonville 


499 F.C.C.2d at 248, 10 Pike and Fischer R.R.2d at 1055. 


*°WORZ, Inc. v. Federal Communications Commission, 120 App. 
D.C. at 192, 345 F.2d at 86. 
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Broadcasting Corporation v. Federal Communications Com- 
mission,>! where the Court also opened up the channel 
to new applicants, the Court specified that the prior oper- 
ator could compete only on a “completely equal and in 
no sense a preferred basis,” citing the prior decision in 
WORZ, supra. Appellant submits that unless the Court 
makes clear in this instance, as it did in Jacksonville, that 
Mid-Florida is to receive no preference or advantage from 
its prior operation under invalid licenses, the new applicants 
have little basis for hope that in the future comparative pro- 
ceedings all parties will be regarded as equal. Again, Mid- 
Florida will have the advantage of ‘demonstrated past per- 
formance as against the promise of future performance”? 
of all other applicants. 


—_—_—— 


51121 App. D.C. 69, 348 F.2d 75 (1965). 
521g, at 75, 345 F.2d at 81. 


53 Community Broadcasting, supra, 107 App. D.C. at 100, 274 F.2d 
at 758. 
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CONCLUSION 


WHEREFORE, it is respectfully requested that the Court 
remand the case to the Commission with instructions to set 
aside the interim operation of Mid-Florida and grant joint 
interim operation, consistent with the request of Comint or 
Consolidated Nine, to operate Orlando Channel 9 during the 


' pendency of the comparative proceeding. Further, the Court 


is requested to direct that the Commission is precluded from 
giving any consideration to evidence relating to Mid-Florida’s 


' experience, performance, or operation of Channel 9 at any 


time. 
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APPENDIX A 
STATUTE RELIED UPON 


Communications Act of 1939, as amended 


TITLE Ill - SPECIAL PROVISIONS RELATING 
TO APPLICATION FOR LICENSE 


Section 307 


(d) No license granted for the operation of a broadcast- 
ing station shall be for a longer term than three years and 
no license so granted for any other class of station shall be 
for a longer term than five years, and any license granted 
may be revoked as hereinafter provided. Upon the expira- 
tion of any license, upon application therefore, a renewal of 
such license may be granted from time to time for a term 
of not to exceed three years in the case of broadcasting 
licenses, and not to exceed five years in the case of other 
licenses, if the Commission finds that public interest, con- 
venience, and necessity would be served thereby. In order 
to expedite action on applications for renewal of broadcast- 
ing station licenses and in order to avoid needless expense 
to applicants for such renewals, the Commission shall not 
require any such applicant to file any information which 
previously has been furnished to the Commission or which 
is not directly material to the considerations that affect the 
granting or denial of such application, but the Commission 
may require any new or additional facts it deems necessary 
to make its findings. Pending any hearing and final deci- 
sion on such an application and the disposition of any peti- 
tion for rehearing pursuant to section 405 of this title, the 
Commission shall continue such license in effect. Consist- 
ently with the foregoing provisions of this subsection, the 
commission may by rule prescribe the period or periods for 
which licenses shall be granted and renewed for particular 
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classes of stations, but the commission may not adopt or 
follow any rule which would preclude it, in any case involv- 
ing a station of a particular class, from granting or renewing 
a license for a shorter period than that prescribed for sta- 
tions of such class if, in its judgment, public interest, con- 
venience, or necessity would be served by such action. 


APPENDIX B 


COMMISSION RULES AND REGULATIONS 
RELIED UPON 


SUBPART A-GENERAL RULES OF PRACTICE AND PROCEDURE 
Sec. 1.62 Operation pending action on renewal application. 


(a)(1) Where there is pending before the Commission at 
the time of expiration of license any proper and timely ap- 
plication for renewal of license with respect to any activity 
of a continuing nature, in accordance with the provisions 
of section 9(b) of the Administrative Procedure Act, such 
license shall continue in effect without further action by 
the Commission until such time as the Commission shall make 
a final determination with respect to the renewal applica- 
tion. No operation by any licensee under this section shall 
be construed as a finding by the Commission that the oper- 
ation will serve the public interest, convenience, or neces- 
sity, nor shall such operation in any way affect or limit the 
action of the Commission with respect to any pending ap- 
plication or proceeding. 


SUBPART D-APPLICATION PROCESSING PROCEDURES 


Section 1.592 Conditional grant. 


(a) Where a grant of an application would preclude the 
grant of any application or applications mutually exclusive 
with it, the Commission may, if the public interest will be 
served thereby, make a conditional grant of one of the ap- 
plications and designate all of the mutually exclusive appli- 
cations for hearing. Such conditional grant will be made 
upon the express condition that such grant is subject to be- 
ing withdrawn if, at the hearing, it is shown that public in- 
terest will be better served by a grant of one of the other 
applications. Such conditional grants will be issued only 
where it appears: 
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(1) That some or all of the applications were not filed 
in good faith but were filed for the purpose of delaying or 
hindering the grant of another application; or 


(2) That public interest requires the prompt establish- 
ment of broadcast service in a particular community or area; 
or 


(3) That a grant of one or more applications would be 
in the public interest, and that a delay in making a grant to 
any applicant until after the conclusion of a hearing on all 
applications might jeopardize the rights of the United States 
under the provisions of international agreement to the use 
of the frequency in question; or 


(4) That a grant of one application would be in the pub- 
lic interest, and that it appears from an examination of the 
remaining applications that they cannot be granted because 
they are in violation of provisions of the Communications 
Act, other statutes, or the provisions of this chapter. 


(b) When two or more applications for the same televi- 
sion assignment have been designated for hearing, the Com- 
mission may, if the public interest will be served thereby, 
make a conditional grant to a group composed of any two 
or more of the competing applicants, such grant to termi- 
nate when the successful applicant commences operation 
under the terms of a regular authorization. No conditional 
grant will be made unless all of the competing applicants 
have been afforded a reasonable opportunity to participate 
in the group seeking the conditional grant. In its applica- 
tion, the group shall include a special showing as to the need 
for the service pending operation by the successful appli- 
cant under the terms of a regular authorization; the effect, 
if any, of a grant on the position of any applicant which is 
not a member of the group; and any other factors which are 
deemed pertinent to the public interest judgment. 
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I 


The Community-Beloit Doctrine Requires Reversal 
of the Interim Grant to Mid-Florida 

The Federal Communications Commission has attempted 
to distinguish this Court’s opinion in Community Broadcast- 
ing Co. v. Federal Communications Commission, 107 App. 
D.C. 95, 274 F.2d 753 (1960) and has ignored Beloit Broad- 
casters, Inc. v. Federal Communications Commission, 125 
App. D.C. 29, 365 F.2d 962 (1966). These decisions estab- 
lish that where multiple applicants are competing for per- 
manent broadcasting authority, the grant of temporary au- 
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| thority to one is an “extraordinary procedure” to be em- 
ployed only where public interest factors clearly and dem- 
onstrably “outweigh” the jeopardy to the comparative proc- 
ess which necessarily flows from such a grant. 


The Commission seeks to distinguish Community on the 

ground that there the recipient of the temporary authoriza- 

' tion would have had to make a new investment of approx- 
imately one quarter million dollars, while in this instance 
the investment was made by Mid-Florida ten years ago. The 

' Commission insists that it is simply maintaining the status 
quo and argues that the present grant does not give rise to 
prejudice since no new investment by Mid-Florida is required. 


The Commission’s argument begs a critical issue in this 
case — that, regardless of when made, Mid-Florida’s invest- 
ment in the Orlando Channel 9 facilities continues today 
and therefore constitutes a threat to the comparative proc- 
ess now and in the future. The root of potential prejudice 
is no less present today because it was planted years ago. 
Furthermore, this Court indicated in Community the po- 
tential for prejudice to the comparative process can spring 
from several factors other than financial investment. For 
example, the Court noted that during the period of opera- 
tion the temporary grantee: “will accumulate the great ad- 
vantage of demonstrated past performance as against the 
promised future performance of the competing applicant. 
The Court further noted that the grant of temporary au- 
thorization to one applicant “thas an inevitable tendency to 
discourage competitors for construction permits.”” In ad- 
dition appellant in its brief referred to the substantial ad- 
vantage which results when one applicant is afforded the 


oo] 


fi Community Broadcasting Co. v. Federal Communications Com- 
mission, 107 App. D.C. at 100, 274 F.2d at 758 (Emphasis supplied). 


21d. at 101, 274 F.2d at 759. 
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opportunity to finance participation in a lengthy and cost- 
ly proceeding through operation of a profitable station. 


The Commission does not deny the potential prejudice 
to the comparative process or to the new applicants from 
these sources, but seems to take the position that the cor- 
responding advantages have now vested in Mid-Florida and 
cannot be mitigated. Beyond this however, the Commis- 
sion admits (Br. p. 29) that: 

“The danger of prejudice which the Court pointed 
to in Community would clearly pose a greater harm 
than the disadvantages inherent in a joint proposal.” 


The potential for prejudice in this instance, stemming from 
the past and future operation of Mid-Florida, is much 
greater than in Community. Here, instead of there being 
two competing applicants, it is Mid-Florida “‘against the 
field”, and the force of its years of uninterrupted experi- 
ence will be even more difficult for the triers to set aside 
than the critical facts in Community would have been. 


The Commission cannot avoid its responsibility under the 
Community-Beloit doctrine by asserting that it has merely 
maintained the status quo. In this unusual situation, where 
one of the applicants has been operating the station for years 
under invalid authorizations, the potential prejudice to all 
new applicants springs in large part from the status quo. The 
Commission has an obligation either to eliminate the poten- 
tial prejudice insofar as possible, or to find explicitly and 
unequivocally that the public interest in an unbiased com- 
parative process is outweighed by considerations supporting 
the temporary grant to Mid-Florida. The Commission has 
done neither, nor are there facts in the record which could 
support such a finding. 


3The Commission’s Public Notice 5317, “TV Broadcast Financial 
Data — 1966” (August 25, 1967) indicates that Mid-Florida and the 
other two television stations in the Orlando-Daytona Beach Market 
shared aggregate total broadcast revenues of $4,591,305 and total 
broadcast income, before Federal income tax of $1,170,096 in 1966. 
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The Commission’s argument that appellant’s “claim of 
' prejudice is asserted in a vacuum” and is not “buttressed 
... by facts” (Br. p. 18) suggests that the Commission fails 
to appreciate the nature of the evil which Community re- 
' quires to be avoided or clearly justified. The danger to the 
' comparative process lies in potential as well as actual prej- 
udice. More important, the potential prejudice is frequent- 
‘ly subtle and ill-defined — the very characteristic which 
makes it so insidious. As the Court stated in Community: 


“Ordinary human experience tells us that these fac- 
tors have a force which cannot always be set aside 
by the triers no matter how sincere their effort or 
intent.’ 


“Ordinary human experience” also warns that if Mid- 
' Florida is permitted to continue uninterrupted operation 
during the pendency of this proceeding, the potential for 
prejudice against all new applicants will be increased. To- 
day Mid-Florida is set apart from the other applicants by 
' its position as the long-term operator of Orlando Channel 
' 9, Additional years of operation can only magnify and 
! dramatize this vested difference. If the station is operated 
' jointly for the next several years, Mid-Florida will not be 
' the only applicant that can cite television broadcasting ex- 
perience in Orlando. The momentum of Mid-Florida’s 10 
year operation will have been slowed and the Commission 
will not be confronted with the fact that Mid-Florida has 
been the only operator in the history of Orlando Channel 
9. 


Before the Commission and this Court,’ Mid-Florida has 
relied heavily on its past experience in operating Orlando 
Channel 9 to support its continued temporary authorization. 
Further, Mid-Florida has made clear its intention to rely on 


4 Community, supra, 107 App. D.C. at 101, 274 F.2d at 759. 


Brief of intervenor, Mid-Florida Television Corp., pp. 18-21. 
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evidence of its operation prior to November, 1965, in seek- 
ing permanent authority. The Commission’s “Policy State- 
mention Comparative Broadcast Hearings” 5 Pike and Fischer 
RR 2d 1901 (1965), and decisions thereunder indicate that 
these factors of past experience and record of past perform- 
ance may be of decisional significance where coupled with 
an integration of ownership and management.° From these 
facts alone it should be obvious that if all applicants are to 
be treated equally, the prejudicial impact of Mid-Florida’s 
years of operation under invalid authorizations must be 
avoided. This cannot be accomplished by the conditional 
language in the grant of temporary authority. In Commun- 
ity, an effort to preclude potential prejudice by such means 
was deemed inadequate. 


The Commission’s suggestion that appellant’s position 
constitutes an attack upon the good faith of the Commis- 
sion (Br. p. 21) was disposed of in Community.’ Further- 
more, contrary to the Commission, appellant has no quar- 
rel with the terms of the Court’s remand. In making this 
argument the Commission has lost sight of the fact that, 
at that time of remand, there were no other applicants (ex- 
cept, of course, WORZ, Inc.) and therefore the Court was 
not confronted with a Community situation. No serious 
question of prejudice flowing from a temporary grant was 
presented. 


The statement in the Commission’s brief (p. 10) that: 


“The Commission’s solution here is nothing more 
than that which this Court approved in Peoples 
Broadcasting Co. v. United States, 93 U.S. App. 
D.C. 78, 209 F.2d 286 (1953). . ax 


5 See e.g., Flower City Television Corp., 10 RR 2d 1959 (1967); 
Charles Vanda, 8 RR 2d 427 (Rev. Bd. 1966); Nelson Broadcast- 
ing Co., 7 RR 2d 146 (Rev. Bd. 1966). 


7The Court noted “. . . this is not a matter only of good faith,” 
Community, supra, 107 App. D.C. at 101, 274 F.2d at 759. 
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is helpful in understanding how its grant of continued au- 

' thority to Mid-Florida is regarded by the Commission. The 
recipient of temporary authority in Peoples had been an 

i existing licensee for more than 4 years. The Commission 
proposed to modify the licensee’s authorization to reflect 
a substitution in channel allocations. in its opinion this 
Court noted that: ‘Similar problems are inherent in every 
comparative hearing where the applicants are an existing 
licensee and a new applicant.”® In short, the Court re- 
garded that situation much like the ordinary renewal case 
and pointed out that the new applicant would have en- 
countered the same difficulties in its comparative hearing 
if there had been no shift in channels. 


The above-quoted statement in the Commission’s brief 
indicates that the Commission tends to regard Mid-Flori- 
da’s position much the same as that of an existing licensee 
— and entitled to those advantages held by the licensee in a 
renewal proceeding. Yet it is clear, and the Commission has 
conceded elsewhere in its brief,? that Mid-Florida is not an 
existing licensee and has not held a valid license. The Com- 
mission’s reliance on Peoples is simply misplaced. 


Mid-Florida’s effort to contrast what it views as the pub- 
lic interest of Orlando residents in the continued operation 
by Mid-Florida, with the “private prejudice to the individual 
applicants in the comparative hearing,” (Br. pp. 6-7) ignores 
the basic philosophy of the Community doctrine. This Court 
there interpreted the basic teaching of the Ashbacker case?? 
to be that comparative consideration by the Commission and 
competition between applicants is “the process most likely to 
serve the public.””/ The Court further noted that a tempo- 


5 Peoples, supra, 93 App. D.C. at 81, 209 F.2d at 288. 
*Commission’s Brief, p. 21, fn. 17. 


10 4 shbacker Radio Corp. v. Federal Communications Commission, 
326 U.S. 327, 66 S.Ct. 148 (1945). 


4 Community, supra, 107 App. D.C. at 101, 274 F.2d at 759. 
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rary grant, “is not only potentially prejudicial to the party 
or parties not favored but jeopardizes the whole scheme of 
full comparative consideration.”?? Indeed, the residents of 
the Orlando area have a vital interest in avoiding “the deroga- 
tion of the whole comparative hearing concept.” 


Il 


The Commission Failed To Comply With Its 
Own Rules in Granting Temporary Au- 
thority to Mid-Florida 

In response to appellant’s contention that it failed to fol- 
low its rules in granting temporary authority to Mid-Florida, 
the Commission has taken the surprising position that it did 
not have to comply with Section 1.592 in making the grant. 
(Br. pp. 22, 23) The Commission asserts that, because this 
Court’s 1965 remand provided that temporary authority for 
the continued operation of the station “may be granted by 
the Commission is its discretion”, the Commission’s action 
was not based upon an agency rule and “is not to be mea- 
sured solely by the terms of Section 1.592”./4 No authority 
is cited for this unusual proposition. 


The Supreme Court has held that the Commission’s rules 
and regulations are controlling alike upon the agency and all 
others whose rights may be affected by the Commission’s 
execution of them. Columbia Broadcasting System v. United 
States, 316 U.S. 407, 62 S.Ct. 1194 (1942). (See also Ameri- 
can Broadcasting Co. v. Federal Communications Commis- 
sion, 85 App. D.C. 343, 179 F.2d 437 (1949)). In general, 
procedural rules are binding upon the agency which enacts 
them as well as the public of the agency, and the agency does 
not have the discretion to waive, suspend or disregard in a 


12 Thid, at 103, 274 F.2d at 761. 
13 Thid. at 104, 274 F.2d at 762. 


14 Commission’s brief, p. 22. Section 1.592 of the Commission’s 
Rules and Regulations is set forth in Appendix B of Appellant’s brief. 
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particular case a validly adopted rule so long as the rule re- 
mains in force./* 


The Commission’s contention, that in granting tempo- 
rary authority to Mid-Florida it was free to ignore its own 
rules is inconsistent with the action of this Court. The 
Court stated that temporary authority for continued opera- 
tion “may be granted by the Commission in its discretion.””/° 
The Court issued no directive which might have lifted the 
Commission’s subsequent action above its own rules.!”? The 
Court simply advised the Commission that it had a choice — 
that alternative courses of action were open to it. The Com- 
mission could authorize continued operation of Orlando 
Channel 9 or it could refuse to do so. Whatever action the 
Commission took though, it had to act consistent with its 
rules. If the Commission’s argument were logically ex- 
tended, the Commission would be free to ignore its rules 
anytime it was specifically permitted to exercise discretion. 
The Court’s statement cannot be transliterated into a license 
to employ arbitrary procedures. 


Further, the Commission’s argument is a contradiction. 
The Commission suggests that, although its action “is not 
to be measured solely” by Section 1.592, in any event the 
Section was adopted to deal with an entirely unrelated situa- 
tion ie.. the “drop-in” of VHF channels. Yet this very rule 
was the sole authority upon which the Commission based its 


15 somice v. Dulles, 354 US. 363, 77 S.Ct. 1152 (1957); United 
States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 74 S.Ct. 499 
(1954). 


16 WORZ, Inc. v. Federal Communications Commission, 120 App. 
D.C. 191, 192, 345 F.2d 85, 86 (1965). 


J7What authority the Commission would have had to exercise its 
discretion on this point absent such a statement by the Court is not 
in issue here. Nor, in our view, is it necessary to discuss the power 
of the Court on remand to direct the Commission to grant interim 
authority to Mid-Florida. 
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dismissal of appellant’s application for interim authority — 
which was mutually exclusive of Mid-Florida’s continued op- 
eration. In light of the action which it took, the Commis- 
sion’s assertion that the Court’s remand order “permitted 
but did not require the Commission to act pursuant to Sec- 
tion 1.592(b)” is anomalous. The Commission chose to 
apply Section 1.592 to half the decision, ie., to Comint, 
but not to Mid-Florida. It cannot now be heard to say that 
its failure to apply the rule uniformly is excusable because 
the rule was adopted for another purpose. 


The Commission contends that the portion of Comint’s 
alternative request for interim operation which requested 
sole authority did not satisfy the terms of Subsection 
1.592(a). In so arguing, the Commission has missed the 
point. Even if this were the case, which appellant disputes, 
the critical fact is that the Commission ignored this portion 
of Comint’s application and made no such finding. This ob- 
vious lack of due process is hardly remedied by a belated as- 
sertion in the Commission’s brief that appellant failed to 
comply with the standards set forth in the rules. Nor is 
due process afforded by the statement that Comint has 
been considered as a prospective member of Consolidated 
Nine. Comint’s application for sole interim authority was 
dismissed without consideration of any kind. 


In dealing with the Commission’s dismissal of Comint’s 
alternative application for joint interim authority, the Com- 
mission’s brief cites an alleged requirement of Subsection 
1.592(b) not previously relied upon by the Commissicn. 
The argument is made (Br. pp. 24, 25) that Subsection (b) 
requires that a group apply for joint interim operation “‘be- 
cause only a group can receive a subsection (b) authoriza- 
tion”. From this it is concluded that Comint’s application 
for joint interim operation was “clearly defective’. Neither 
in its order originally dismissing Comint’s application, (R. 
406-415) nor in the subsequent order rejecting Comint’s pe- 
tition for reconsideration (R. 2401-2404) did the Commis- 
sion cite as reason for the dismissal Comint’s failure to con- 
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stitute ‘‘a group” at the time it applied. Rather the sole basis 
relied upon by the Commission was Comint’s alleged failure 
to afford all applicants a reasonable opportunity to partic- 
ipate. This point was fully answered on p. 14 of appel- 
lant’s brief. Furthermore, the Commission has not re- 
sponded to Comint’s contention that Subsection 1.592(b) 
requires the Commission to exercise the selective choice 
of members of an interim group which Comint requested 
in its alternative request for joint interim authority. 


The Commission and Mid-Florida have referred/® to the 
decision of the Review Board/? denying Comint’s Petition 
for Enlargement and Clarification of the Issues. In that 
petition Comint requested (1) that issues be added in the 
comparative proceeding to determine whether Mid-Florida 
should be assessed a comparative demerit for certain mat- 
ters arising out of ex parte contacts with a member of the 
Commission: and (2) that the condition in the grant of 
temporary authority to Mid-Florida be clarified to make 
it clear that Mid-Florida would not be permitted to se- 
cure any comparative preference from its prior operation 
of Orlando Channel 9. As noted, the Review Board de- 
nied this petition and the Commission subsequently de- 
ned Comint’s application for review thereof. Comint sub- 
mits that the Review Board’s opinion is illustrative of the 
extraordinary difficulty which Comint and the other new 
applicants face in this proceeding. On the one hand, the 
applicants are to be foreclosed from exploring possible 
character shortcomings of Mid-Florida, including one mat- 
ter (the Roth matter) concerning which the Commission has 
previously assessed a comparative demerit. On the other 
hand. the Commission has refused to make clear that Mid- 
Florida will not be permitted to derive comparative advan- 


18 Commission Brief, p. 29, fn. 23; Mid-Florida Brief, p. 22. 


!9Qrange Nine, Inc., 10 FCC 2d 106 (Rev. Bd. 1967) Comint’s ap- 
plication for review of this Memorandum Opinion and Order was de- 
nied by the Commission December 20, 1967. 
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tage from its experience and broadcasting operations dur- 
ing these earlier years. 


CONCLUSION 


For the reasons stated herein and in Comint’s opening 
brief, it is respectfully submitted that the Commission’s 
grant of continued operating authority to Mid-Florida should 
be reversed and the case should be remanded to the Com- 
mission with instructions to grant joint interim authoriza- 
tion consistent with the request of Comint or Consolidated 
Nine. Further, the Court is requested to direct that the 
Commission is precluded from giving any consideration to 
evidence relating to Mid-Florida’s experience, performance 
or operation of Channel 9 at any time. 
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